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TEEEN =12 F M EEBIEEEF RS AEREE A TIRA
i HLERHY BT - 77 1986 AR » SERIIFS i mnikledE Bowers v.
Hardwick (LUNfEfE Bowers <) —Z<HIR - S0 5 S284f 4 SRV ELEL - FE
EAR N SIS M R A T R IR R E J2 5 /B Y - 1228 Bowers 2105
B RAKEE White > BIAASE T RAIMEEEREGE BT RIVE
BERER] (fundamental right) ; i BIEAGETE IR T2 AIEH - ° il -
EMEEERTEREFRAYFIIEE] - BT 2003 FAYRHE - Zifk Lawrencev.

YOk T S 2 R MR M D B IR 2 T R - AE19904E A LIS
It ~ CHBNELE GG - L ERAHLGBTEHATAER (FI40LGBT+ ~ LGBTI -
LGBTIQ ~ LGBTQ+:+-- ) o SRERIE SRR Ry R i R SR Z TRl
# o DILGBTQ+—Fl Kl » JETER SCHE BT Fal ik s T 2[R Mgk (lesbian) ~ 53
A E (gay) ~ EEME##E (bisexual ) ~ BRI (transgender ) - FE5L

(queer/questioning ) UK HA (+) 3 BIRZTHERIEE R EERME AN FE2R
TTEBEER R (W) (2020) » (ZIonMERIRERSERIE) - FTBE - FHIAASCRT
ATEMAVEE AR R - KRS LARI MRS — R L n i AR
FEEE - LSRN RSB - RIRSEEEE S < SRR RN
—IERHHHESINHE 2 RIR R (2002) » (RIS RER SRS IR IR 2 BV E R ) -
Bt -

2 Bowers v. Hardwick, 478 U.S. 186 (1986). /X2l KA 19824E % H » Michael
HardwickjiA H Z2EA 7 N EL 53— B i K ARE BRI T R RF - #— R En kR K
TRV BT DUdt - Hardwick 3886 R KGE S B TR N M % (sodomy
law) THEEER - (LA GREHAYbEEEHE R Michael Bowers Ryffiss » FRAEHHFSE
B E SN2 M s N - AR R Z BB IR R % - (H
A Hardwick |35 > BREEE +— LER KA IR FIE R A HEE LT
Hardwickiy R A RER] - B i i be it 1985 A2 B T A N AT IR RS 2
WA 19865 IR A ZFIPR » FREFZMNZ LA E - Bl BowersZHY#E S/
o Bz EREE - EZEE (i3 ) (2003) - (Bowers, Attorney General of Georgia
v. Hardwicketal.) - ER%RE (f) @ (CEBIFSGR At Bk AL IE ) -
H138-155 » EJ3ERE -

3 Bowers, 478 U.S. at 194,
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Texas (LU fiEifl Lawrence %2 ) —ZSHIPUASTUESHER T - 2 Lawrence £
EREE RAAREE Kennedy BB H - Bowers ZEA HAR A 2 — SR -
K] o 78R B W T MR A RA 25 1 AR TS Y 2 B B R B - 5 SRR B (R Ak
T EINIBOR AR T LA RS B RS B M T R B (IR RIR S - £
IRAEAIIEAE - BB G - 5

PREMERE i R ARG A BREE AT 2 A ARSI - W AE
TS S BIMUIR B A A PR « A8 - FrURPEAS IR, WS IR R R 5
By [ERIELEBE] T LR S R FIRY T 5B R fMEME - MSIATE Ry
—FEik G HE - DEI HRRETAER— B —Z02 M - ¢ 1970 LR - ¢
AETE 1990 FFAALIR - BB Sk AR 7 — S S LS BT
FREE ALY - STEREN M - NS EBOARE R - R
A 7 —E R BOA A T B RRE LS - TRE (S RAVFHGRTE T - SEBIHFS

4 Lawrence v. Texas, 539 U.S. 558 (2003). AZHERFA19984ERIFH - John Geddes
Lawrence Jr R VBB DS — 4 S MEIE SHRL A, ~ BRI T Il - BRI F7
Pk a0 18 S T TSR A R M R 4 A - DAt - Lawrence e ELAEAR R &E S AN
R EIE TR SR MR FIFE SIS - fELambda Legal Defense and Education Fund it
—[FESEEHERRII BT - LawrenceffEs fENiAR B S8k N MMk & SRR
REENEE » WA R TEIN H3FRekREs | BowersZdz FITRSEH » FRERF
FREHEGHE - Bilmmnibeit 2002455238 1 Lawrence T2 HHAVAS 5538 5E - A6
20034 [ LA6: MY LB A ZEF IR - SRETRINEE SR M — ARIfE S TR
AT REITHRERUE » EOER T BB E RN R AR 14052 TE B A AR Fr 6 Ji
R - B Lawrence ZLHE SR » 5322 R AL - iR =3k (FiiE ) (2003 ) - ( Lawrence
etal.v. Texas) - AlERE (FR) @ (CERIBFREEEEEFIJUEZHNE) - H
156-184 - ERERE; BREE (2013) - (HEHAdnEfE - FEAGREEL 0 AR Bt
AR e | LA EAbiGonzales v. Carhart—Z<3ET ) (BREERATE) - 43
E:3HH 0 EH595-635 ©

Lawrence, 539 U.S. at 578.

BE A LB Ay [R] M S AR E B 5 0 see, e.g., R. CLAIRE SNYDER, GAY MARRIAGE AND
DEMOCRACY: EQUALITY FOR ALL (2006); THE PoLITICS OF SAME-SEX MARRIAGE (Craig
A. Rimmerman & Clyde Wilcox eds., 2007); EVAN GERSTMANN, SAME-SEX MARRIAGE
AND THE CONSTITUTION (2d ed. 2008); MICHAEL J. KLARMAN, FROM THE CLOSET TO THE
ALTAR: COURTS, BACKLASH, AND THE STRUGGLE FOR SAME-SEX MARRIAGE (2013);
JASON PIERCESON, SAME-SEX MARRIAGE IN THE UNITED STATES: THE ROAD TO THE

o
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BEEBEIEARZ A ~ FUUETHE B ERER S - MEEb SRR
SEFE - —HF( T 2013 R - 3ZFEA 1E United States v. Windsor ( DU fiif#
Windsor ) —ZHIpk - i SE BB & A 1996 4FEH]5E & (MR AR ) ( Defense
of Marriage Act; DOMA ) HIRLLHBIE B 158 7ES - 7 2015 [ » 7EEET
A 35 EINERACHERE ~ TOEASE BRI EE TSR EC % o £
B FR B iRk Re a7 Obergefell v. Hodges (LU fEj## Obergefell 2€) —Z<H)
e LLS BEE 4 HERGHE > EEEIHE B EE AN E R E R

(substantive due process) [fi1TLAHFE ~ PRIERIESEERER] -t SRR (A SR
% o Obergefell ZMEEEE — R EEEERTEIRF A - HEz5 [H Obergefell £

SUPREME COURT AND BEYOND (2014); KIMBERLY D. RICHMAN, LICENSE TO WED: WHAT
LEGAL MARRIAGE MEANS TO SAME-SEX COUPLES (2014); WiLLIAM N. ESKRIDGE, JR. &
CHRISTOPHER R. RIANO, MARRIAGE EQUALITY: FROM OUTLAWS TO IN-LAWS (2020). R
R EEI1970F- R 2010 [RIUSEREARYIE ST HE - S92 IR 733 (2011) - (i
NI © EREFEIMESIEFERERRE AR RS ) - (RRKIEE) -
221 » E143-228 -
" See Baker v. Nelson, 409 U.S. 810 (1972) ( LA R ES B Bk FR 178 b R FEAE S2 B — 18
HNBHE#RE N FIEEE LAY & E T REEL) | Hollingsworth v. Perry, 570 U.S.
693 (2013)  (FLE NI 8ERAIHI & FRHE S AN MEACTRNI AR B 25 5% Rl il & 7 2 ok
FHTIER AR FERAE R AER » WA AR S EAIRISE R R EE T
HETEERE) - B Hollingsworth v. Perry ZEHy#ESL /i » 552 RUBITEE (2014 ) »
(eI R > [EIRETZESE DT © B i e AP R AR < F Ik ) - (A
BEEEEE) - 2248 > H26-31 -
United States v. Windsor, 570 U.S. 744 (2013). Edith Windsorfj220094F & & T BlfE
SR PR T RERES > MER] (U IROR I ) MR SR EI A T T 36 B 2 2 TR I
AR MR AR R R EAERREHE - WindsoriZiE RS HER
TR E S IBIRNORERE ) SRIMGEHUEERE - M JetR i 7 3 fe Bl
FREE . FIREREREIEG IR - B R mnERE i 201245 2 3 T 6 RRATR TR HY
IR o AR 20134 R DS AR LB AN ZEHI 0 - 388 (USIRPR A ) ZE316
FE AEAE AR R MEABIR » TR T B Al SRk SR S e 1E E AR ek i i
R o BARAWIndsorZZfFE M - 2 RBEITUEE » HifEEET > H31-34 -
Obergefell v. Hodges, 576 U.S. 644 (2015). ARZE&SHF T 14 B REISNE DR 265 R T
AP A6 EEREAZE M B R o R T B TaARN ~ EEEEN
R Z A8 B2 FE AR P N HEAE AR PR EI PR IS AR AR AR 0 B A st 7 1A B g
FIERHISET - T > JE RIS R T BER > TSI » BRFEES b
FRKIEER A 20144E RA L T DeBoer v. Snyder, 772 F. 3d 388 —Z<¥[5k » ZE M

©
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Flgull H B PIAERER » FREIEREFEAEE R 2017 FHuinyBrs 748
BERE - ]

TRIEER A MRS 2 FBIARUE - REEFEFIERI A - 15 R 2L
ATh HI » BOL GBS MO R ARE SRR - RELEIEA - BE
56 22 PRORFE ARSI B R 7 iR A RS BB aE, -

A S ARy B R 2 E A A B EBRERE (liberal constitutional
democracy ) SCHARIRESHTE » TSEED ~ S ELH M — b5 - AIlE R T
DIEERRER ik &k b, (constitutionalize ) [FH14: 45 4RAERTBIE T
REM o SEMEYFIETERIEREGR (doctrinal theory ) bz FrLARIAT » B F2 KRy
R AT E A EOCE R — AR B SR E S A RE A — B — 2oz [
12 THGEERL T AR BIE SO R » ARG DU R MRS AR RE SR R A
S ~ BB A EIERIHER]] (unenumerated right ) » FUE B —1ERESTHIE (trump)
TEFE S BRI REE AR - SERRA TR PRI RS B RERI Y R SCREIE A

BRI R R M AS IR B B AR BN S N R S IR R 2 - W e T8 2k
BRI IERE AR « B e Re it 201541 7 F'ﬂ}ZIETJameS Obergefell %% (i
AR AR RS - WA FEE6 U A ZE IR - FREAE R B R s
141&%%mﬂ’]%ﬂ%’ﬁ%‘é?kﬁ? TR B PNEGZE () FTFF R ABAR DUR (i) K ST NS MG i
i EITEAS A - BARYObergefell ZZAYHES A - 52 AR (2017) - (ffiR
AMEBLEIE S © Obergefell v. HodgesZ i amft ) » (G HTI) - 68451 » H1-
22

10 FkpeRE TR TABYE -

20204 BT 34 (2015) BREEE (2017) LIS RSHH A E AR IR
PEASIARIEEI SR - ABE S EAE 7 RHITRER N (2020) ~ JuK% (2019) -~ BELMF
(2019) -~ EHfmkbaE (2016) ~ P4 (2013) ~ A&PHEf (2009) LU RSFE (2006) -
R R S AR AE 2 BRI 25 R AL » see David Masci et al., Same-Sex Marriage Around
the World, PEw ResearRcH CENTER (Oct. 28, 2019), https://www.pewforum.org/fact-
sheet/gay-marriage-around-the-world/ (last visited Aug. 25, 2022).

12 aFEIF“E’J*E&%W%"“FET AR SCE R T R R S 3 < A AR E F ISR

» HIME RS FTRE S B B B TEI & 38 Ry 2 BB A M AR 2 R PR FREF) DA

E%{«& see Oran Doyle, Minority Rights and Democratic Consensus: The Irish Same-
Sex Marriage Referendum, 15 NAT’L. TAIWAN. U. L. Rev. 21 (2020).

B BRI SRR A B ik LTS [ BRI BE 35 T3 - see, e.g., Randy E. Barnett,

Unenumerated Constitutional Rights and the Rule of Law, 14 HARV. J. L. & PuB. PoL'Y
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TEERBIZE EES 22 RHiE ) RBIEERLE 2 R R8T - R 19
HRORIZES R T BRI ERE S EHE R A 2 DS B E L
REKES 5 fREER 14 RAVIEERLF R - T R/&EE ~ IRIERY B RERIAY 0k
SCARHRIEY o R —ANSERTFIRY Bowers Z£ - Lawrence ZZEil Obergefell ZZ1)
SRR AT » 58 B i 1R FriE S AR FIIAY IR » EBIR RS R bR
F—MERE: RFRIRYIRHER LR & — T AEREHEA? SE R Ry — IS
HEE R P I R FERERER ] TR A & 52 T BUR BRI T LE B s 119
AL [ A S R FRIBUR R - TR AR - RIS ELM:
FAy - REBQEAN A TR R 22" - 7E1¢ Bowers Z%] Obergefell £

615 (1991); Ronald Dworkin, Unenumerated Rights: Whether and How Roe Should be
Overruled, 59 U. CHI. L. Rev. 381 (1992); Richard A. Posner, Legal Reasoning from the
Top down and from the Bottom up: The Question of Unenumerated Constitutional
Rights, 59 U. CHI. L. Rev. 433 (1992); David Crump, How Do the Courts Really
Discover Unenumerated Fundamental Rights: Cataloguing the Methods of Judicial
Alchemy, 19 HARv. J. L. & PuB. PoL'y 795 (1996); Ken I. Kersch, Everything Is
Enumerated: The Developmental Past and Future or an Interpretive Problem, 8 U. PA.
J. ConsT. L. 957 (2006); Frank I. Michelman, Unenumerated Rights under Popular
Constitutionalism, 9 U. PA. J. ConsT. L. 121 (2006); Lawrence B. Solum, The Supreme
Court in Bondage: Constitutional Stare Decisis, Legal Formalism, and the Future of
Unenumerated Rights, 9 U. PA. J. CoNnsT. L. 155 (2006); Mark Tushnet, Can You Watch
Unenumerated Rights Drift?, 9 U. PA. J. ConsT. L. 209 (2006); Michael W. McConnell,
Ways to Think about Unenumerated Rights, 2013 U. ILL. L. Rev. 1985 (2013).
YRR E R R AR S S B R R A HE SO 2 B ES (1997) - (1
T ok B R A R EURERT AT AT S =\ VUSRI RE ) - (EREEET) - 4281
H63-77; HfESGE (2000) - (fTBUEFFEG) » H270-76 - T - BN E#RIESE
FEFPAERE 2 IH R Y ~ R R B R IR IR AR T B R i B SRR IR R =]
P EfE 2 > see DAN FARBER, RETAINED BY THE PEOPLE: THE "SILENT" NINTH
AMENDMENT AND THE CONSTITUTIONAL RIGHTS AMERICANS DON'T KNow THEY HAVE
73-83 (2007); 5322 RAKSCEE103-105.2 AHBEIN ST am -

See generally RicHARD H. FALLON, JR., THE DYNAMIC CONSTITUTION: AN
INTRODUCTION TO AMERICAN CONSTITUTIONAL LAaw 140-41 (2004); E. THOMAS
SULLIVAN & ToNI M. MAssArRO, THE ARC OF DUE PROCESS IN AMERICAN
CONSTITUTIONAL LAw (2013); Richard H. Fallon, Jr., The Core of an Uneasy Case for
Judicial Review, in THE NATURE OF CONSTITUTIONAL RIGHTS: THE INVENTION AND
LOGIC OF STRICT JUDICIAL SCRUTINY 179 (2019).

15



1392 EXEBMEFE S BE4IH

B RY R RS AR A E A AT LA B E B A i it
PIEB AL —(E A E BRI T35 3 5 © 1A S At & By H IR KRR B B3 R
ERYMEE Y EAS S E - FEE R B B A B ORRE RS AR T
I S i B e DR STIRAY RIE B ——FR T REE Kennedy DISM——RINEE
POk o SERIRAIEE Z T LI T R F E SRS IS H H R S R R Rl
HEFI] | SE MR RTRER HE AE R e - AHE TR L mT DRI AT A T — e
BERERIL LG IR ISR L SEPERTIE R - AR 2 2R R
Kennedy FROMYUIRSFIRATE B EER - IEFE SR B8 R E R P oo B EsE A -
DB M > W FABELEEE 5 Kennedy B FRIRIVATEE » BIEEEH R
FrE D (liberty ) AYFEHE » (€ EASRERER (RAERVBLIRH{ELE - RS2 Cass
Sunstein ATEEHIY TS - FRATAT LUKHE R AL B BT FiRIVE & 4%
S IE A Ry IE E R e R (due process traditionalism ) - (A {E#fiam ) B2
IEETRFFEMEAR (due process rationalism ) ( flFEER 3R ) 1© - S TEAILEE R
Fiilk o FHERE L8 7R AR EBEE LN B E R e ry S A -
AR FAIT E R FARG ~ LEEIE ~ [ SRR OB B e E 1 iy — S
(first-order ) BTk » AEH LI E B R » MR 2 HIE
i T IEERP R v. EERFEMER ) 1Rk -
S E S [ E R B AL RE A S Rk BlEm L2 (doctrinal tools) - 25
B SCEEFTaZ R R R R B RER | — B B2 JF i SR — Rl -
i FE—ERZRE R B EEMEF AR ECCEERT T (k) &
WETETE L AAT FIE — TR 1R R BRI A 2 AR P R B
B HIEEE % R R il B 2L F S - fEE Eh g X
FRAMIEEE o] DUAERR 2 TE SE B L s I HL B T T LA ny— R 2R B R
e BEFE SR A S AR A E AR E (R R IR R E R R ERANE
SE PRI TR AR A F SRR R FIE R B R AR —
TEERADSRAMA R P E MR R — Bk kb S & R LR TE AR

16 CassR. SUNSTEIN, A CONSTITUTION OF MANY MINDS: WHY THE FOUNDING DOCUMENT
DOESN'T MEAN WHAT IT MEANT BEFORE 213 (2009).
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SEAER] » WIRERSSEHR IR B TR BRE A, EARHYREY - SRT - B
BA TR FREBUERIEAE B E R AR R B A Ry RREB G iR 1
FH - A RREM Y B ASE A RS — U - b AR ek R
5 ERIRERR - I BB DRI A « B SEB B A 2 e S A G B B
i > GBS T AN FIRYESEERERE ~ N RIRYRNATTEE (JRANER TR
JE Gy AR A ) & ERTER R R TR B R EER EAR R
B ARG R HEE 2R - GRFERIMEEEEE (constitutional theory ) iy
b FEA

A Bl - ASCEBRMEE A (B 2010 F£R%H]) REETRIE
R RRER G o WSS AR R R R S BUR (Rl HE N 2
B RREGE AR EAEEIESS 22 RHUE eI IR RN A rTREFE a5 8 )
PR AT B SR B ST - FEESZE Sunstein ~ Laurence Tribe Eil Kenji
Yoshino % A FTiey FlEER G I - ASHESE RS 2 ER45) - KFF L

17" See, e.g., JEFFREY A. SEGAL & HAROLD J. SPAETH, THE SUPREME COURT AND THE
ATTITUDINAL MODEL REVISITED (2002); RICHARD A. POSNER, HOw JUDGES THINK
(2008); LEE EPSTEIN ET AL., THE BEHAVIOR OF FEDERAL JUDGES: A THEORETICAL AND
EMPIRICAL STUDY OF RATIONAL CHOICE (2013).

18 See MARK TUSHNET, TAKING BACK THE CONSTITUTION: ACTIVIST JUDGES AND THE NEXT
AGE OF AMERICAN LAw 3-18 (2020).

19 See SUNSTEIN, supra note 16, at 93-121; Kenji Yoshino, A New Birth of Freedom?:
Obergefell v. Hodges, 129 HARv. L. Rev. 147 (2015); Laurence H. Tribe, Lawrence v.
Texas: The Fundamental Right That Dare Not Speak Its Name, 117 HARv. L. Rev. 1893
(2004) [hereinafter Tribe, Lawrence v. Texas]; Laurence H. Tribe, Equal Dignity:
Speaking Its Name, 129 HARv. L. Rev. F. 16 (2015) [hereinafter Tribe, Equal Dignity].
BAE AR LR E R IE SN E)EIE 4587 - see also Daniel O. Conkle, Three
Theories of Substantive Due Process, 85 N.C. L. Rev. 63 (2006); Ronald Turner, On
Substantive Due Process and Discretionary Traditionalism, 66 S.M.U. L. Rev. 841
(2013) [hereinafter Turner, Discretionary Traditionalism]; Ronald Turner, Same-Sex
Marriage and Due Process Traditionalism, 49 U. RicH. L. Rev. 579 (2015); William N.
Eskridge, Jr., The Marriage Equality Cases and Constitutional Theory, 2014-2015 CATO
Sup. CT. Rev. 111 (2016); Ronald Turner, Marriage Equality and Obergefell's
Generational (Not Glucksberg's Traditional) Due Process Clause, 23 DUKE J. GENDER
L. & PoL'y 145 (2016); Peter Nicolas, Fundamental Rights in a Post-Obergefell World,
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o L e P (R T R P B B a8 IR % S0 Bt e 2 5
BRI - ASCHYSEER Y - AILE E B S A EL R RER 1 R B B
HET TR ] SR R 2 SE R B A Y’ R B B S - A SO L sk B R
T ()RR A BB R AR » L T BRI R
sk > AT B AR REAER LR IR R B A H 2 [ > SR ER 22 rYy
Sl o (i)l H R EBUR RS A LU AR 78— SR SO R Y 2
A FEEREREA » F DR 7S — {8 o] 4 SR R B RERE A BV BR7R  (politics of
fundamental rights ) FYREECEERE - I RlEABG I EE U2 Horp ey — (B o Ik
o ARSI ERALL Obergefell Z/ERHH1 - REFEBERER AR AT
i aE T AR A I E M

TERgRT A — At 1 BRI ELEHER (e A ENE ) USRBI A TR
AN > B BT IR FIEBERE 728 748 Sl LRV IR E T
se it o ARABCAIR B E SR D BRI R B e B A 1 A
B o K T R RE AP 32 Bk OR A B (RE - AIKI RS 1 2k
H 3Bt & R~ FIR A AR Z PR - LR EE 2018 Ay T BR AR ) 8
BRAEIG G (political backlash ) © HfME FTHERLILLE BERE 7 27 748 S fifs
AFE ~ FEH (prudent) ~ FERFRIEEMENE? ASCEFEIZEEHME -
ARSCHA_EFE Ry > RERERER I BUGE IR S - FREB AR E R
[FIPEASIRE FRE TSR - CEEDIE S I W RS ERT RN
BT I ABNEREFEE R - PR HRBRINERT BErHEgaE
INERGIHART - At - FREE—YIERTh (BB ) HRRATRRE - s als

27 YALE J.L. & FEMINISM 331 (2016); Matthew R. Grothouse, Implicit in the Concept
of Ordered Liberty: How Obergefell v. Hodges Illuminates the Modern Substantive Due
Process Debate, 49 J. MARSHALL L. Rev. 1021 (2016); Richard S. Myers, Obergefell
and the Future of Substantive Due Process, 14 AVE MARIA L. Rev. 54 (2016); Glen
Staszewski, Obergefell and Democracy, 97 B.U. L. Rev. 31 (2017); Dave Rodkey,
Making Sense of Obergefell: A Suggested Uniform Substantive Due Process Standard,
79 U. PiTT. L. Rev. 753 (2018); Jesse H. Choper & Stephen F. Ross, The Political
Process, Equal Protection, and Substantive Due Process, 20 U. PA. J. ConsT. L. 983
(2018).
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BT Bt RIS R BRI - SE MEMBD R AR ORAI IEE T -
EA MREBRHMBUATT BB IR EHER - WIMERGERL - e H &
RERGER I AR ERZEHRE - A2 EERER - 2R &K
iwii

Bl - EERFEHRH

RATENRE 1990 FAATREHL - KBRS REERA IR E 1k
FORGIEE R e A S ORRE AR BREAER - EZ ~ 1T A BB IR BB R I
e FRE SR E AR« HR)REER - SEIRAGERE R Ry EBAEFIE—IHE
ARG VERRIRER] iR 2 A I SR B E A IS 5 RECE 14 iR IEETE
FAARREK T EEORTE R FERERER I 58 2 A R — S —— TS SR IR A R B2
BB - B S OASHEET ~ S 1 R SEAER R - AT T LR E T RliA B
5% » 5T Ry TR R P (i  AF SEBdBRFR i ren i e BRI B BG IE R Py HU 1)
Fb e TR BT IR R R IR I DA R B R R - R
M SE TR AR B & FERERER 58 42 7 B~ RERRAE PR s B e o ERITEIR

I HEEE I A MR ~ W B R DA 2 R E Ay —HE T kg
R - F it B IR E I AR HIRE A RF Z - B E 1997 £
e KIEE Rehnquist HEE5 ~ A3E'E O’Connor ~ Scalia~ Kennedy B Thomas
JIAY Washington v. Glucksberg  ( DURf&## Glucksberg %) —ZikbiE R
2o IEAZHREREE A - EREARIEE Rehnquist $12 7 T ZREHA A IS (72 s B

20 Washington v. Glucksberg, 521 U.S. 702 (1997). #ERSHE N DUFISIEE 1IN T E 2% -
Harold Glucksberg B fifi B HLAth 37 BT ~ 317 %% 3k B 9% Hi LL bz Compassion in
Dyingitt—IF& R E » SETERUENEE T T B M 2R RS T
H#% ) IIEEZ B E T P RN R - AR B ER S E R -
Glucksberg 519358 - JLteiELS T B AR AIpR DUB B 88 L L3k
TRBE & BT FIR BT S 1 © BB m ik Be R R A 19964532 B T FE BRE N 0 % e i
3 MR 199TAE R ARG AR - FEE R TFHUE NG A I SE B AR i bRk s 14
e IEE R PR —— R RS2 1 Bl B 2 RERI N I R BT B8 1 R P T CR ey
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B 25T B YA FE ]S 2 E Ha (ordered liberty )3 {872 5 &1 Bowers
SRR R R R AT Ry E Y "B, (or) oSk T TH (and)
Po T Ty o E L SRR ML Glucksberg ZERiLRE R
R RO IR E R AR R T E S

£ Glucksberg ZEHABEE b - EIFKIEE Rehnquist IR E R /7
i A Ry T[RRI LB e B E B IE E R P TR E ik, 2 - H
52 SRR s B ARy Glucksberg Z8EbeE R - ARG ELEE R (FIFRE)
R AE > T HEREAEE Rehnquist AE TS IEMAEM T E © EiEmeE—
A ERET - AR BNE FRIE e i EE R AT R HUREE - T DLSRIE E Rk
PRIEATE T B0 s LA Bk B BORRAT § 2 1E 1970 SEALIRE -
SEBRI A i R A R AR B A 2 2 S A RS AR A (e T B
Burger %[5t ~ Rehnquist yAfE—E ZIZHAENY Roberts $kfe  BZBE BRI BUAE
A - HEERST - 4E Roe v. Wade *° (LUTfEifl Roe 5¢) iE K L I#A 2L

HER] > TR FHRLE BLAEE B R B ~ (RS ESHIS A E IR DU HESR AR
anSF L BUR AR - B SR - B GlucksbergZ<iy Sy - 5322 FaRJk
1% (2020) - (EERNZE)EBREESHIEEIEIT © hainyBiEs) - "k (=
W) o CREEL0EREEME & © TR - EbRE ARERRRE , ) -

2L Compare Bowers, 478 U.S. at 194, with Glucksberg, 521 U.S. at 720-21.

22 Yoshino, supra note 19, at 151-152; Neal Devins, Substantive Due Process, Public
Opinion, and the “Right” to Die, in THE REHNQUIST LEGACY 327, 330 (Craig Bradley
ed., 2006). Cf. Randy E. Barnett, Scrutiny Land, 106 MicH. L. Rev. 1479, 1489 (2008).

23 Glucksberg, 521 U.S. at 720.

24 d.

%5 Roe v. Wade, 410 U.S. 113 (1973) overruled by Dobbs v. Jackson Women’s Health
Organization, 597 U.S. (2022). AZFEPFER ML &Jane Roefy4 4 F & A 19704F
DITEMNERIIER < bR A% ReHenry Wade Ry 4 5 i HE IR FRERGR - ARIER TRy
TEINERDE - BRI EER BV B R B M A an b 22 > A5 BB G R E
% o Roe LHRAFHUE MAPMER - 7 HARE T ith32 5 Bl Bl ek 2 e e IR
R A E A BERLME - FERHS G ARE AR Roelps i 1% » TN B 32 iR iemnikibie s
ZBE AR 197349 » LAT: 20 S0 EEB - MU ARZE Ak « ARZEHTKIE B Blackmum
FEREREE R —REREALE A FEENE N B AR E R IEE R PR
FIRERARE » —ARER AR = 2RI B ARt 1 A A0 M i S48 ) PR B BURT R HRIT 2
FYZE AR - WAET R E R TR EE - B RoeZERHE A - 2 RBE4
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MBI B 18 EE S FE a < BEREAEF Tt SE Bt & R ~TIR A L R R R ET
HIFIRSEHLENZ LA FERIIRE T SRSFIRA AR B SR BRI EE R
AR EEH - 2kl H R T SE ML Roe ZERERAY T 8E3%R - R
ifi > JELEHEAR » SEIRAE B A A RERR I A 2 Lawrence %< ~ Windsor Z<B
Obergefell Z<—1lil#25 —{E2enk 1 Eftamprax FRYEERTRE - M LeA Ry
FEEE TIRBREIRIIA Glucksberg 24w RAYAEEE Kennedy
SRS MR ISR T - FAENE =R RS A AR Ry — B @i
B R Z R - B - ER TR -

— » SR EREHR

T AT W B E R PR S A AR R A AR
BAMBIZRARE L ~ SR DU EBSENE - 7 AR MR 1R - AR
TR B B B S (R o TR LS » TP » F Glucksberg 2125
HRPTR R IRAER R MR R R BRI EER PR ERE
B A 7 EL AN Rk B Fr Ry AR RER TR - A A EomAy IR AR
F o il - B E AR EOTER A - RS IR S e 43 BT i FRE SR B
JERZ EA S m AR B R R AR - SRR, - BERERERIZ Fir LA
Bt i FEER Ry () EEeRER] T TR AR R B, [ T2
ANELEAE R DUR AT A RBY R AIF 5 5 T By (i) 55 e E R

" TS ERRFP TS 2 Bl (ordered liberty ) SEfEBES 5 - DAZER T
EAMEYE - BB IEREAMEE . o 2 - BNERIEE B
B 5 T2 PR PR IR I B A TR RER - 5R s T B RS MR |

ia

(1999) - (GmEBIELSEIEIERHIE S EEME ) - H24-36 Bl 2
ERBAARI TR PR ERSERHE R TH 0 B2 RMERS
HiifaE4 -

% gee, e.g., Lawrence, 539 U.S. at 588 (Scalia, J., dissenting); Windsor, 570 U.S. at 808
(Alito, J., dissenting); Obergefell, 576 U.S. 737 (Alito, J., dissenting).

27 Glucksberg, 521 U.S. at 710.

28 |d., at 720-21.
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(backward-looking ) iASAILL T AfRiHE ; (forward-looking ) 2° ;5 iEFZEEEL
FIr 2 ey » SRS 5B ~ MEE AR PR AR IR R AR g IR e B R pE
F] > DA EAM 52 B — I < FEHRRE Y S BRI UG R -

1t Glucksberg —%<Hh » & EFS i ek e i R A IR RE 2 © B8 A1 B

Ei#% (physician-assisted suicide ) HANRIE I E| H g 1EE L 7 IRFEIE
BERER] ? Bbim it 2L 9:0 AYSEEY  $EHE TS TEE BIRESE AN T ITEXR
HREREZ K, ) (“the Philosophers’ Brief”) SZHFHUMEF|TIEY « A58 » BR
THERAREE Rehnquist Fir FEAREREE RSN - RESH 5 AREE
e T AR - BETE Ry 7RI Kennedy HYSCHT » Glucksberg ZE1
FEREER  ERA Y K FERTEE TR ER Bowers Z0ABEE R - HiElk
fI72 » FHARIE'E Kennedy =21 Lawrence Z43ERE R R, @R A5 [ -
#fEw Glucksberg ZCIEMESLH o A5 - HHAIE'E Scalia 35 ~ HFEAEE
Rehnquist B KA E Thomas fiA 2 Lawrence ZAR[EIE R > B k2 LIz
#& Glucksberg ZEikbe s RN @AY B - AR el REIME A B EE
HEIEE T FrORFERY Bowers ZEHREERE - B 7583 Glucksberg ZU&551L T
Roe KDl K HX & Roe Z= 2 %02 514 Planned Parenthood of Southeastern
Pennsylvania v. Casey® (LAt Casey 2<) {ERs FIPRSEHIRIHIAL - KIEE

29 Yoshino, supra note 19, at 152-53.

30 Ronald Dworkin, et al., Assisted Suicide: The Philosophers’ Brief, N. Y. REV. OF BOOKS,

Mar. 27, 1997, at 41, 43-47. ESEEREZ K ERAIHEY] - see, e.9., RICHARD A.

POSNER, THE PROBLEMATICS OF MORAL AND LEGAL THEORY 130-34 (1999).

Devins, supra note 22, at 330.

32 Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992)
overruled by Dobbs v. Jackson Women’s Health Organization, 597 U.S.  (2022). &
JNA1988-19894ERIME IE T 3% INHY ( 19824 MifinHemilik) - BIFENGAZ PR T ()ANTE
[AEE ~ (10)24/NEPRE TR ~ (i) ARREE A BEG  ACREAITERE ~ (V)L &%
FCABLUR (V) FERGR2 Pl SR FE 5 55 2 T K - AE5E Sl e AR5l - BURIFEG 2
DB B B am LR Pl A EREL » BRERIL S RUERY S B - WStk
PUERFATABUE S REE S B = R IRGEERE IR E A EOR TS o1t
MR EERE o B EERbe iR 19924E R » LI5:ARY LESBs AR HITR - H
AIEE O’ Connor ~ KennedyBilSouterd& [E £ HIFYAZOEREE . - FFKHE T RoeZE
IRLE S » (EHERH TN E EYE (undue burden ) SEXEHTER EoARE - WEHRIGEEE

31
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Scalia £ ARy Lawrence ZEAN[AIE R, » B AIERBRERI i DU 2 RO E0HE - %
THEEEASEISUE | T ARG —(8 T - 5 (emerging awareness )
TSR LA TR AR R s B o B9[] - BEEMERNE A S R Ry
G e N P B B L S T T R IR B3 > SRS EREE 4 - 3
BLeaFimEaE DL T REEEHE | kiR - A3 Bowers ZF] Lawrence &
AT« BAREASHIAEE Scalia (RH[FE) S SFHZERN TG
FIfEEE (living tradition) 1, - NEMEARI S - B2 Lawrence ZGERRHY
FIER - BRERGHAVBIENT S - 2RISR T - ££ Windsor Z<Ed Obergefell
ZE PR E B A R 1A AR R AR vp SRR I AR B B - BESRIA
ARG " B A B E SR B | - SRR A R AR R E
HE T B A P P O Bt BERRE AR -

FE A LR RER B R (AT B S A E AR L EEER
EHGIEE AR A E iR - R - BB i e E e Ry T HERZ S R 2 H
KIEE Alito fiifgis ~ K¥E'E Thomas AR Windsor ZER A=A - DURH
KIEE Scalia Frfgt ~ KiE'E Thomas AR Obergefell AN FEIEH, » 322
o T REEE () BIRTAERTEER] DUk (i) EEIER B E RS
R 2 FEERERRI 7 52%  Glucksberg ZAERE R R » DURHIE G RIEE
Roberts firfgH ~ A¥E'E Scalia Eid Thomas fjil A/ Obergefell Z A~ [G[E A > HI

EORTUBZCME S AR BUEEE - HERRFHIEGE - B CaseyZ= FIITRAYHE L
8 HBEETR (1995) - (EEFEMER S ¢ Planned Parenthood of
Southeastern Pennsylvania, et al., v. Robert P. Casey, et al., etc—Z fz ==L AR EE
HHT) o BEEE () 0 (ERRErAPEEEAIGIZIFSE - 1990~1992) - H
105-128 » oLt seleBRSEMTSET 2G4 » HiHEat25 » FH46-58 -

33 Lawrence, 539 U.S. at 598 (Scalia, J., dissenting).

34 See Conkle, supra note 19; JACK M. BALKIN, LIVING ORIGINALISM 213 (2011).

35 See Windsor, 570 U.S. at 794 (Scalia, J., dissenting); Windsor, 570 U.S. at 807-808
(Alito, J., dissenting); Obergefell, 576 U.S., at 686-713 (Roberts, C.J., dissenting);
Obergefell, 576 U.S., at 737-38 (Alito, J., dissenting).

3 See Windsor, 570 U.S. at 810 (Alito, J., dissenting); Obergefell, 576 U.S., at 717-18
(Scalia, J., dissenting).
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R (i) AREARIFEREY - BB R RS E LR AR B E
PRy EREE R s - AT SRR M — P RRRT -

= REIRfEL

T FH G AR LA ZEL A RS f PR S Bl et 2 % - Glucksberg SikRe i Rk
Hiah 0 TEW RERIEERFRIEAET o RBERRER - Bk
BEE A% - 280 TREMEAR 5 (careful description) - %, #R{EEEE Yoshino
IS - e FHRE A A1 B TH SR F/RBEH —f HAERE 7 —Michael
H. v. Gerald D.¥—ZHAE'E Scalia =28 .2 AH¥S 2 BOe WL AT iR HH R

(specificity ) 23K 1 KiE'E Scalia fEa% & R MR - fEARRT S FEREHER]
R TFAERRIERS - BB AAER R R ERY (HAE-HhZR) JgX (the most
specific level (of generality)) I - FIEMRR < I SE 7 A MR BERZ IERER] 1
gRY o EERLEEEDR - B RS HINMEEREIN S - SEAEZEN - K
— IR LR BT A B FUE Y - EAERIE TR AT SRR R > &
fr AR PO R S B2 - ANt > ARt T iR R E ) B T REE AL
i IR 2 /D Ty R A 1 3 2 E RS T HA R iE Ry st
HEA B AR AR RER] . 23R P RER GRS - REAF > KR B2 R ERY
RERIHSIL > AN DR R e DA R S B i) - DL Glucksberg SR -
HEZR Glucksberg EBET 9 fIATRE - BARAERAESRBIEIEIRF T AR

37 Glucksberg, 521 U.S. at 720-22; Obergefell, 576 U.S., at 698-99 (Roberts, C.J.,
dissenting).

38 Glucksberg, 521 U.S. at 721.

39 Michael H. v. Gerald D., 491 U.S. 110 (1989) (FUSE iS4 T4 HEE LML E
BRIEERF TREGHRS TR RFERBAHEC R IINEIAE 5
B AR MR IEETR PR -

40 See Yoshino, supra note 19, at 154-55.

41 Michael H. v. Gerald D., 491 U.S., at 127 n.6 (plurality opinion).

42 See also Adam B. Wolf, Fundamentally Flawed: Tradition and Fundamental Rights, 57
U. Miami L. Rev. 101, 126-28 (2002); Tribe, Lawrence v. Texas, supra note 19, at 1921-
25; Turner, Discretionary Traditionalism, supra note 19; Nicolas, supra note 19, at 337-
41.
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B B A 1 Bl L RRAN L — U O BEREAE R - 3 - fE ARG i R LAY
5 AL RIEE AR AR FHORER] FiRZE TR IR IS BR B A 17 Bk
B B0 R e B, NS ER R TS

IR - B EERESUE ~ R — TR R - AR TR L Ve ?
Bowers ZFIPRATHEMELESZERY " BEIMEREIE BRI T RAVIER], - A7)
NEERFE © HEE] T RIEE Kennedy 7£ Lawrence —ZikRe el L 1A Ei e
LA T ERANEI SRS R PR A HIAEFIE A ARAIZ K T 4RO AE - #2 Bowers
TR R B T S A M T Ry UAER » tHIZ AR T B FE AP i IRER]
i - $5| Loving v. Virginia Z£% ( DU NfE#E Loving Z£) ~ Turner v. Safley
2246 | Zablocki v. Redhail 22 ( DU f&f% Zablocki ) LIJ Lawrence ZZZEH]
e K Kennedy 71 Obergefell 53kt e B A » BEHH 275 Glucksberg
FFTHR PR IR IE TR AN GE — R 88 S A AR B [F]

43 See FALLON, JR., supra note 15, at 151-52.

44 Lawrence, 539 U.S. at 567.

4 Loving v. Virginia, 388 U.S. 1 (1967). JEfEfAMEZH BT/ gMildred Jeter (BB A Zr
%) EiRichard Loving ( H A1) FA19584E/E EF i LR R EA5IS o Mf7E R ElHE
FH BTN Z B e85 T 32N By S R GBS - W W FIE FEREE - fEAmerican
Civil Liberties Union (ACLU) FZBIT » LovingFKlm—Eg ekt & e mn N b
EEREN T S AR o BRI EnEBE A 1967 DL — BB AR AR - FRE R
T S B IS TA S B I T 2B RE A IS R SR K B LAY TR IR ek RIS
JUASHS B H LR AR RER T & S T 3 R IR B AR PR -

* Turnerv. Safley, 482 U.S. 78 (1987)  (FR5E 3 H AN E RS I A A TR R5 45
B EHHLIE R RER] ) .

47 Zablocki v. Redhail, 434 U.S. 374 (1978). ZAZ<H9kE%S ARoger C. Redhail 219744
TR FLEHR RS /S - (B2 H AR EE BRI AR E R0 E Thomas E. Zablockif#a4#
RO BT R NERIFERUE - B E N TRHEEER A - HIERET
BIAEY > A eSS RSB ATERREREEF T E R Redhal|EAE R T T
W T 2B e - SIS S ETEREF AT - Redhail 2 S AE R FR A Bt AL —TEH DL
Zablocki sz ZZ N ERE AL E Rt S AUEEREERGL - WA 7 L B 1G5 - Bk
b2 B 7 ZablockiZE A itz L3R » WA 19784 [ DAG 409 EL B s AR
FHIP > FE R TR T LB LS 1A S R - KIEE
Marshal A A ZE R RFgHT » R R FlUE RS T RS HEE TR AER  HFr Ry
PR E 2R R HEH 4 A ( critical examination ); Zablocki, 434 U.S., at 383 -



1402 EXFBMEE S BH4H

FIRZE: - TS HERIN E SR B0 TR R TRERER] - FSIE A B
AR By 5k T DU 3 15 AME R AR A TE S B ER > 1T SR A th A - AR At
WEFMZAIRERT - *, KIEE Kennedy [KItLZ2Fs » Obergefell ZEfmi K
A EEREMER 15K » B ISIANE - T AEZ A L (R RSB IRAE - T ELFTHe
Obergefell ZEAR[FE R & ARE Roberts thgF » SRR S BEH KR
HER o PREME IR SZ 2 BRERA AR « il > MEARE » AT FPRyE
BERER 0K - SRS RRS R EABIR E e > T B E 28 N BN E e -
M WO RAE I B IR « 1A AP USRI 5 2 B R T
—IEREE RS RIATERE - % BRI Roberts 211t -

= JHEBH

BT ERGR TR R I S AR RER] - HE T ERAE AR S B A - At DURACR
R B IEE R A SRR ELRERER] ) DS - ER KIE'E Roberts 75 HCFfst
FHY Obergefell ZXA A, - sZ3AEAEAEN B MEE F 15 L - K Obergefell
2B LR B e e i Griswold v. Connecticut 2251 ( DU &g Griswold
%) | Lawrence Zia — R Y IR BERAMECRIERYFIDLSER] - Y1505R2K © TR
[EIFAZE 1827 F o B S R 1 AT T R BITFRE R » R FE RS IR A s BRURT Y
A o EMPRZERALIEY - ZERINEREST - [FMEHEAKE TR dist
[F435 ~ EEBEITR - JI BB OISR - * ) WA A

48 Obergefell, 576 U.S., at 671.

49 Obergefell, 576 U.S., at 698 (Roberts, C.J., dissenting).

%0 1d., at 702-703.

51 Griswold v. Connecticut, 381 U.S. 479 (1965). AFrIEE SIS pN T IR Si2% 1 F )
ZEY) ~ BRIV BE AR o AL FERAGER KGN E A BRHENHITE
DUBe—RrBERm; MR 196 LA fERT s ThBHEL T — K2 i B s A 4 » Wi
MR FHE < B WU TEMEE - Bl mniA bt 196547 (] A7 269 EL B e A
FHP > BEERFHERE EBRRERANERE - AR B Douglas ST AR ZE R
ER O e SRR G ERER - (RIRI L IERE AR H & (penumbra) 24 7E
M2 ZE AR, Griswold, 381 U.S., at 483-85 - BAAGriswoldZ=FELNHE » B2
SREI - R (BVEE) - AieEr2 - H130-137 -

52 Obergefell, 576 U.S., at 701 (Roberts, C.J., dissenting).
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ERGE CEEEN T —A)) Sk - 2 HmelEiE AR ERAERE
Roberts B3T3 FE b S ~ (R IF) PR AB RIS TERER 0k FsRoRefal T [ I0A
FVBEFANMATFKEEEL - ety - FAr=ekig - 2R 2B
TRAGA SRR » DURFEZ T AR EBUR s PRI %) TEfiESK - 3EH
725 MERGEE Obergefell KL HUE R, » MEEIEIREERRALAERIFIR S
RS S - T HLIEI RS AR fy— TE SRR AR (R RO RSB RER 58 - 2
B T A B E RS R E A PR AR — R AR T IR AR S
[ RAA SR AR AR BT L E e Bt 5 » R R B R AR
REZ @ - > BAEE - fEEFGREIESH - BERIEERF R REZH
H - R R BURHTH - R ARIEME B (negative liberties) » MANFTLL
RESRBUR (Bt A) TR E R IIERIRER] (affirmative rights) o 7R e
%309 Obergefell ZARFEIE R A » KiEH Thomas thR: THEEL (H 7258 ki
g ) IR -

FEHEI® Glucksberg 2R HUATH BRIV RTRSE S GR 2 - " A
Tk E A DI B E RS IE B e L IRRE | B - TERRA SR EE
BEE—TEELREAER 1Y San Antonio Independent School District v. Rodriguez Z&
0 DIREEBNENEREERF EEERAamREARCAHR (R’
P HMAANZREE ) BIRE{E Ry #5HY DeShaney v. Winnebago County
Department of Social Services 25 SERHIEFIPRILH]  FE e v s E Y H
5 IHE RN E R A FRBHIFIRSER - DU RIEE Roberts By iy E Y

53 1d., at 702.

54 d.

55 Obergefell, 576 U.S., at 728-32 (Thomas, J., dissenting).

56 san Antonio Independent School District v. Rodriguez, 411 U.S. 1 (1973) (EUE2#
BRENGIERRERER] - AT LARNBE N AT BRI A BGH B e S B R I
BRESE PIFATHEE 22T - LT RISE 0 A8 [ SE B B G sk SR 1AM
HFERORAEIRER )

57 DeShaney v. Winnebago County Department of Social Services, 489 U.S. 189 (1989)

(P INBUR < REERE— N B T HACEINESRT - AR SRR EXEEE
BRI R 14 IR EIR PR O R B R RE )
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IEER PR - BN " Lawrence SRR R LR (R IEU&RE L EIEAK
'E Kennedy 3k Lawrence Z3m3 2 28 JHIRIAT R B R > MR —HH
53 BARTEIRE IR - A e — R R R il N 3 RIEIY
R ——EbEE A R R - HErYE - KE'E Scalia fEHFTEEETHY
Lawrence ZEANAIE R - EAETHILE] Obergefell ZHEHAITRAYZKER - LU H
Wz S 0 T U S 3 H D FU B o i R AN 5 e DR SR RE B A SRR

[Lawrence ZE]A4 & T ey, FIMEASIFIEEGRRE - ) B T T EHIHHRES
#Fan ) 0 HIRIE'E Kennedy 581y Obergefell 284k - ZASEEEMESHL T
T ] HH S (AR & P 3 A » A8 T2 A IR A AR A S A1
HHEE > SEGIRAUEE B IEE 0y RREE - AR AR

61 ,

2 FEREFIEMER

£ Lawrence % ~ Windsor Z£Bi Obergefell ZZARMEFTIR T BRIV R
% A ZimETEEE] > Y Glucksberg ZEABEE R A R ~ Bedism
B R AR S B —Rp HIE AR IR A M L FEIGHERY Roe ZEBR Casey
Zo PP XERRH T TSEE RN ER SR PSR - B
Tl 7R EREFIR B - A Lochner AR A HIEERITEIAEARLE
B - % B AIEE Roberts FirEEEsY Obergefell AR R - HIZ2H =%

58 Lawrence, 539 U.S. at 578.

59 | awrence, 539 U.S. at 605 (Scalia, J., dissenting).

80 Obergefell, 576 U.S., at 667.

61 See Yoshino, supra note 19, at 167-69; Nicolas, supra note 19; Myers, supra note 19.
See, e.g., Tribe, Lawrence v. Texas, supra note 19, at 1924-25; Katherine Watson, When
Substantive Due Process Meets Equal Protection: Reconciling Obergefell and
Glucksberg, 21 LEwis & CLARK L. Rev. 245 (2017).

83 Obergefell, 576 U.S., at 699 (Roberts, C.J., dissenting).

62
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GRS R 7 Lochner v. New York® ( LURfiif Lochner %8) HUZEH# -
FEWF S EEEbe(E Lochner [RFH)] (1897-1937) DIEKIH I EIERIEE
T2 P i PR e R T B B2 26 TR I VI T s » TRl B H AR SR B 078
BEHERE Fyie — TR » MIEARRIREEER - tHERRRE LR RN beAE
B R I AR e A LSRR IRy B DUR 2 i ST -
Lochner FFCLEGHEZ » Lochner FREERARAIFEE Z A r B EERRF T
FITHSE L BERER R IR - Roe 2B Casey ZEH[HR - ¥ E SEEH% Lochner HY
MY FERT 5 7% - Lawrence Z& - Windsor ZZEil Obergefell ZE&ril s 8FE A0k #E
7 PR NESD -

FEEEERPEHEE AR T - A [BIRAVEL R 2 i A1k ( Lochnerized )
BRI B B RS IEE AR PR o AR AER Lochner IRFHRT A
Bk B e LIER Glucksberg ZEFr R EifEm o REYiierny " —(EpE iy
LSEEERR | (an open-ended common law approach ) © - #2123 Sunstein

TR I H o M 28R LUR R ASORSETE TR Y ~ BARRY R]vRE R 55

64 | ochner v. New York, 198 U.S. 45 (1905). ##JINEkEREHE S -l ETEER T
10/ NIF A T 60/ ) \Ef - Joseph Lochner 2 —ZHERS GG 125 fHlA]
T TR R AT TAEM 281 - Bihmnibe AR = A e SRE R0V
e CRFE & N T 324 B S T2 B RS IE B TR P IR R R A RER] - ANZEHI R BARR
THEEDRETREERRF ZOEH R4 E S L HREE fILEEEN
LochneriRf] - BEARGZEEN AR IEZ R Lochner ZETHFIPR B » — ks fEWest
Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937)—Z ¥k 1% » LochnerBFHAE &5k
see Casey, 505 U.S. at 861-862.

8 See, e.g., David E. Bernstein, Lochner Era Revisionism, Revised: Lochner and the
Origins of Fundamental Rights Constitutionalism, 92 Geo. L.J. 1 (2003); Victoria F.
Nourse, A Tale of Two Lochners: The Untold History of Substantive Due Process and
the Idea of Fundamental Rights, 97 CALIF. L. Rev. 751 (2009).

66 S %tRoeEMHLET » see, e.g., John Hart Ely, The Wages of Crying Wolf: A Comment on
Roev. Wade, 82 YALE L.J. 920 (1973). &¢¥fCaseyZAHILET: - see, e.g., Casey, 505 U.S.
979 (Scalia, J., concurring in part and dissenting in part, joined by Rehnquist, CJ., White
and Thomas J.J.). See also James E. Fleming, Fidelity, Basic Liberties, and the Specter
of Lochner, 41 WM. & MARY L. Rev. 147 (1999).

87 Yoshino, supra note 19, at 149.
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T Ry (R P BRI 3w o M Ry —JES M B S (2 o S R L FH Ay R B
i BMEERAYE R R T LB AR E Harlan 11 7R 1961 FEIREATEEESHY Poe v.
Ullman®—%g (LU fEfE Poe 58) REEA
T IEETRR AR G AT AT BRI RS AT BT E
BARIEETR Y - B R AR R AR LA R SR - B 7 LA
EAEA B HEER LB R RAMTE BB R - fEMEA]E HEE Tk g
(organized society ) FYFE KM » Fr SR ELIEEN S - AREEEEE MR
HRIFEE » IR HAARE R — B RRE - DE AR PR & 2
FEHNE B REELE R IR RR /7 - FRATEAY A - ARS8 T RS AT A r9
i LAB R SE T TR B 2% > RIS I B SR P2 T ARHY « S ARA
EAEG - —EEEIREE T S ERI AR - BN ATRERAFN
— (BRI LEAETE T 2R TR S BT AUy F Ik - RIFE RTREZ e &y -
E[EREERFIEMEEE » WH AT LA IET B EiH] -
S T B IEE TR P SR R R L R R R Y B R B AR | 3B T
& KIEE Harlan 1 #EMERIR
"R E R PR R b B AR S R R R A E A E AR
it FLAh R ORI TR ) FHEE 1SN0 - T HL A A e iR e - IEET H
Hy o WANEHBEMEZEI - Sin - MR E D - ek - iR
BB HERE T E HiE S BIAE R RER PR I PR 18R - [IEEE
Pl s 2 —EEL M AYHERS (arational continuum) - #EIEITS - HERET
— TG B R R R B MEE IR Bl - [ i B AR - [.]

%8 See SUNSTEIN, supra note 16, at 213.

89 Poe v. Ullman, 367 U.S. 497 (1961). Poedli il 53— N7 2 Pt A - FRan Bk e
TR R |2 R B B - FHoR R B Frankfurter R 2R AR ARS8 . Il
PUR SN ARZ MR ERE R A i o BH LFRRE > mAREEREAF
o

0 Poe, 367 U.S. at 542 (Harlan, J., dissenting).
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B S BRI IR - AR LU A B DR B AL P R R B BUN 75
Ko g S R B o T

HAREE Harlan 11 B2 B AR 3R 2Ga0 » ES EERE  A fi R
BLE A - ARG RRERTMLGERE 2 FIET (reasoned judgment) ™5 FE i E 2
FUBTAIIRFG - SRR SR EE 750 25 I R ol B - m] 2 R sk B (A IR e
T EIEARY 8 FERERERIAY E #AE - EMA S AEIE— A s - JREEE
AE A H B BUR A% o REr A A5 732 » R3E'E Harlan 11 fEAt FrERESHY
Poe ZEAFEIE R - AIEFUERE IR R FRRERE EE - EEIFH R
EERE SRR 4 FRZ 1Y Griswold ZEH[P » IEE T A3EE Harlan 11 7E Poe
SR L - KRR O’Connor ~ Kennedy B Souter F£[F#2Hf% Casey &
FEREER > RERIES | S REE Harlan 11 /9 Poe EARNEIER™
BRI RAEERIEEREFF AIPRE FRIHAT - B IHESME - fEE &8
TEHAIGRE AR R B iR 2 8% - FHARIEE Kennedy T2y Lawrence %< -
Windsor %<Ed Obergefell ZEH[p » th RyBiPamte il 1 E— a3 » 3 H Ry
B EER IR - PRI — L A B #AR S -

— - BHEE

B G B AR A L AR B BN LR A E AN
AURTREARE - MG EER - T NEIETRFE RS ZHE (ordered liberty )
iE AR ) R RS VB RER] R B T PRARA AN B AR S B
Ak bein s Rye E RS 1L E R A EL ORI AR RER] - B Em A HIRE S

AT IS EHH ) MERAERERERI AL Lrad  HE T RE - MR Rk
T PR S BB TS 36 - T LAile T LA ELRERZ B 8 T e 2 - P AH R

L 1d., at 543.

72 Casey, 505 U.S. at 849.

3 Pog, 367 U.S. at 539 (Harlan, J., dissenting).
4 Griswold, 381 U.S. 479.

5 Casey, 505 U.S. at 848-49.
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AR BB » HETTERPERGHEH]™ - WERGRE TS - AMEREFIRE - &
Jem H B2 —ERE sty SR  SWE MR & S o G AR T
ERRIEIR T A - SR iE R e B 2L 8 - 1 Casey %<~ Lawrence %<~Windsor
%8 Obergefell 4035 #F5 Z EEFEMGRITARIE - —EH RAYHLET
T BRI EREA AR - EAEEAEE (legal reasoning) | HIFER
BT e ANl BERERBLEEFIDR RS - fEAHE S A2 FEREE
Kennedy i AFEBAMFFE" » 5L A DIBRE ~ FEE BRI TR -
b8 B R E R (EE MRy A NMEEHLE  BERESK
r%}ﬂg °
AR EHE T BRSO R R R - AT
DA — {10 S — 1] 55 IS e i 125 5 PR 20 T 2K 8 Y B AR S A D SR W™ 2
TEBR SR AIBRA RS - —HZ D R HRAIRI B R EEA R - 5]
E HfERfE A BiA (individual autonomy ) - MEREER LA S HE A RIS - =
LREEE T AR R BB S S ER R B RE - B EGEEIRRE
PR BRI - s FIER - [RIREEPT A R SR EIBE L (decisional
privacy ) Hy—RFIFRIH] - Casey ZikbiE A, - SUE S 1E B PR iRIERY
(EUNER=RR (@ (IRNES] T
"TERMARERRE T - WS ~ 4 - B - RERILR - T2k
DIRHBEEARE » B2 BIEERRER © [ )8 SRS H N RCE
14 PRFTEIRERTE R - R REER  EMBRRE T A 4T
A i Ry B BLRL R ER SR - T LIS Se R IR 8 A Y ZEER B 36 - H iR
ZEG o AEME G REE B CEEIERHAAL ~ BFR Mt - DUk

6 See SUNSTEIN, supra note 16, at 119.

" See Tribe, Equal Dignity, supra note 19, at 16 n.2.

8 BN KIEEE Kennedy 1 25 B - see CAss R. SUNSTEIN, CONSTITUTIONAL PERSONAE:
HEROES, SOLDIERS, MINIMALISTS, AND MUTES 8, 39 (2015). RN A1 E Kennedy =]
AT B SRR AR > see, e.g., Mitchell N. Berman & David Peters, Kennedy's Legacy:
A Principled Justice, 46 HASTINGS CONST. L.Q. 311 (2019).

9 See Tribe, Equal Dignity, supra note 19, at 23-28.

8 gee Tribe, Lawrence v. Texas, supra note 19, at 1899.
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NFEA a2 B © i BARSE LEFIBAIE & - | T BUNARYTERE] - BRI
EFUEH— 1IAE’J}\$§’1’°—*H""“ 8,

KR Kennedy F25AY Lawrence Z& ~ Windsor Z<Ed Obergefell 2k
Bem R AR BRI T Casey 28R R niViE SHEAE B - FRAEFE
SRBREE b [ SR e 2 i A [R5 15 DA PR R 2 8 A A R B A Ty e
% TIEHECT ) - Casey 5B Lawrence ZiARe R R EASKIMS TR, » HEERTy

NN E NG R =R R S F UGN R E N i w Y= g = A
EHHY -

BT sRFAE AR EL E G 0 BN IE R P E RSN T Hl B
BIEME ST For R - A B Rl SE B LI R R 14 PP iRRERY 55 —1H
EEEBEE: VEY - i Roe LHFRFTARENIEHEF]#5KF > Casey £
EhEE RS T Aok S B R AR Bk & AR TR RYRE ST SECAR B
IR B 57 ERIEES] - ¥ 7E Lawrence Z8ERFER A - KIEE Kennedy jE

A HEm T E R P8 AT DA S |

TR EEERREERE R (e E R 2R H i B IRRERY
T hita TEEAVRERN]) 3 fEa R B mn EEEEhny - i H—EstiE
g FIEh » 8 “ I EEAR - e S IR AT R 8 BIUSE - T A TR
HRERIVE RS S BRI AR Z A AR AR R VR R A S
AT Eﬁﬁﬁ”mﬂ’ﬂ?’i%%l;mﬁﬁﬁﬁfﬁg o BRI T R L R E & Ry
—RIUTE - BEE S A S A B AR S S RL S (RS Pk
i © AT ¥ Bowers ZERRZ LB B HIBKE » 17 HLASISE R b e 5 At [
[Bowers ZEE R FIDRSEGIRYRELE - HZH T RIERY A dh - %)

1t Obergefell ZpEBEE R - RiE'E Kennedy HIZ5 [T Loving ZEi
Zablocki ZEEE BRI EAR H R AIRSEH] » #E— DRI T AR S B &L

81 Casey, 505 U.S. at 851.

82 See Yoshino, supra note 19, at 174-79; Tribe, Equal Dignity, supra note 19; Watson,
supra note 62.

8 Casey, 505 U.S. at 856.

8 Lawrence, 539 U.S. at 575.
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PR 14 15RAY TE B 12 P R B S 55 DR 8 R 0 g JE DR It o T T T se e
(synergy) : " HHIDUR S FERFE—EHPE—EMES  #em bk
HA S — R SAVERRE - * ) KE'E Kennedy MEMIFEH » FEAEARE R M 451
HIATFHNGE - BRER#E Lawrence ZSHIVE & @ ERMHILIENE—1 - TMER
F T RSN EE - R T PR Lk
TTELL > HAHE AFTR TRYMSIERS - S I S 2N SR R
RIENE AL T RO BT A AR - T EAMS T — SRR - 7E
AT RR (RS2t & I F R R R S IRAS T » 38 T BT R R PR RO RSB RER
HIERE » A RSB R E i — el e = HARHER 5 - KeE Tl
ABAEHLEES o NEEROII RS E « SERREARER -
7T » SRR - — AR ERE PR - 25 (G T BT RN A AR It — B R RER ]
AERS < %,
M BRI SEEE R, (equal dignity in the eyes of the law ) | 8:E 1A
'E Kennedy 7. Obergefell ZikRea SR ATHE AR, » DFsEmt v] DA
fide By i E HR B VA 558 T 2 R R R B AR R 2R P ey — {18 FE ARG & - AR
AR H BN EE S EB(E AR RS (Dworkinians ) 23 » iE{H
BUSENHNE - MEERE I T RN AR S Bl rEL#
BEARG:® o SRIf - A IEETR P Aok - FUEEE RSB Rt - &
AT TAREE A EE R - DURARERRERIEE RS - 5%
AIL'E Roberts #E5F - Obergefell ZEiARBeE RV IRENRREE - AR
B HIBNEFTRE TR AR o T BB EERE » E4¢ John Marshall

8 Obergefell, 576 U.S. at 673.

8 Obergefell, 576 U.S. at 675.

87 Obergefell, 576 U.S. at 681. See also Tribe, Equal Dignity, supra note 19, at 19-23;
Eskridge, Jr., supra note 19.

88 pEAAER S S E4H > see RONALD DWORKIN, FREEDOM'S LAW: THE MORAL
READING OF THE AMERICAN CONSTITUTION (1996); JAMES E. FLEMING, SECURING
CONSTITUTIONAL DEMOCRACY: THE CASE OF AUTONOMY (2006).

89 See, e.g., Obergefell, 576 U.S., at 720 (Scalia, J., dissenting).

% Obergefell, 576 U.S. at 706-708 (Roberts, C.J., dissenting).
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Bl Joseph Story HyEREEA AR - FEEIISSEGHZENEDES T - 0 K&
B Scalia BEANLFGE [ HRNAIEE Kennedy [t fy R B R E L (1 R B e
FEOL ,

EGAE IR ERR PR Tk B YR BE A A am S teaT R BRI —H
AN 3 FH BRI R L 3 LR R (R o A P s L P A
(9 (poetic) ST » A REME PR P UA RO BLRERERIDRSR - B R #R AR
H 1 (legal legitimacy ) — & fREHE S FAMGE —HAIRRET* - Aot - R
RS BGET R R AR (1)ERE T S FE S 1 SRR FE B R B A E AR B (moral
reasoning ) » DLUR (iN)iEBE BRI AUy B HE FIRT A2 75 TEAE  2NSRERATES (1) Bl (i)
YRS T - HIKEE Kennedy £ Lawrence Z£ ~ Windsor Z<Ei Obergefell Z£
1B SR IR P ey R A - PR - AR IO - fEIEETR
FPER MM ERNRAS T - 78 T HHIEREA BTG B T BB R R
BN DA S CH L iR - AMESEREEEE R —EETE
TR EEMETIE RER > R EBGES I EEE) ) -

= ERERR

H R EBE AR HA 2 H > B R seBa ey B AREA] -
FRAIRES R FUE BN ATE AR E B A2 R ERARFEERMTA C
Frs B ETE A - 9 ) BEFCERIREA » B iR E B A LB EEREL
BR{EH - AN - B A AN S B A AR O ME R S B R ) - A
AN E R AR 2 g S R AR S B A S R R B i R PR L
B o TSR B AR H AR TR IEE R LIRS R EER TE

91 Obergefell, 576 U.S. at 719 n. 22.

92 BHA AR IEE M IEM S R NT > see RICHARD H. FALLON, JR., LAW AND
LEGITIMACY IN THE SUPREME COURT 35-41 (2018).

9 See FLEMING, supra note 88; DANIEL A. FARBER & SUZANNA SHERRY, JUDGMENT
CALLS: PRINCIPLE AND PoLITICS IN CONSTITUTIONAL LAW (2009); SUNSTEIN, supra note
78.

% Casey, 505 U.S. at 850.
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TEERTER MRS © [ JERA RSB AR L - I H RIS LUr R
SR HEA SRR LSS — RIS AR S - BRHIE T EAE - > Obergefell
FOEBEE R, ANECREHIMIA AT R M R S B T H R U RB RS -

G2 - SR < AR Glucksberg ZGARER R, - 2 A S
A FITEE PR > FUE R T TR R S B - LR AGE'E Harlan 11 By
Poe ZEA AR RIS (HE RER M GRAYSCE - S T REAFROR © TiERR
ARG LM - % F Obergefell Z3EprE R - AJEE Kennedy #—5367
BT DL N RO E D~ PR SRR - S ey BRI R

"AREHAERZ - AT FEREAE M E C AT SRR B e R 7

15 - e ELALUERERE B DU [ER I IBER] 28 14 fBerulReett iz A - 3
A PURs AT B ERAEE A T A L 8 B ST AL BT - AT A
AL ASREI AR —E R AR E R RS E=EEH - I
FHEPOK[E R ESE - B R TR R D IR e B A A
PRIV EHEERE - H i EIRMAA M R B - ¥

TEERAYR AR N - BRI 3w P ZE R ~ YRR s B - FoAC B nlEi
e EEhRERYERE - T ELIEEERE - M ARG 2L S R S RF 4 - 1T
e HAERE T EA—E —EEBRERAETOR - B E R E HrEE -
TE R Ry BRAE BB — B ARG & o - AR B S - EfTE R
ERERIEERR RS - B M - B R E S R PR
RENEERERERIG B > BFBA ~ B 1L HOSE KA FRE SR o BEEE BRI
FEBRPERRAFERIAL - FR R AP CHE HE AR g FRE S B - SR TR EEAE T
SRR B TR E M T LR e B2 T RER Ry Z BRI IR
H ~ BEEYR (informational cascade ) ~ 443y (reputational cascade ) J%
BT EFHLNEZE RN IEMFTIRE - BmrEREe

% Obergefell, 576 U.S. at 663-64.
% Poe, 367 U.S. at 542 (Harlan, J., dissenting).
9 Obergefell, 576 U.S., at 664.
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i IERERIRERREFIET™ - IR Ry e sl B A T RE R SRR - B TTREHE
FRIRFZERRA - TIARA AR B 5 — g B H AR HE A R e 2 i JEE ]
B FERRERER R HRRiE RN L IRE R M A R E B
HREEE B B AR D AR AR -

IR TR S B R gy ) MFE TRA, (long-standing) >
BT RE AT B — T UL RERE AR R A 8 AR SR R TR -
30 AR — TR RER 25K - SECAS R B R R T R A B A
SRR - I RE T PR R A T Sk B T AR Y A A R S B e
EBRE T R 38 > B INEZE S AR E™ - A5 - FEhRaE
TR FERR LB A R s B ey 22 B BRI - o AR TE R PP B
i PLPEEERE S T HE ZRIEENTE (agency ) - TSE TS AR EESR
H fr e S TR - T AT R IR RSO I ~ DR IEE - ORI
AP e e TSR PR - 38 Le AR - AR R E A R MR
Bt B R - SER R AR R BUR o BRI - AR
RERERIRI B 2

B2 - ERENBIECE

KiEE Oliver Wendell Holmes Jr ZEH g Hi 2 Lochner ZA[E=E A, »
REEREN T [FE] BeRiRICER 14 BRI A K Herbert Spencer SEA=Fr iy (it
EERREEE (Social Statics) ) JEAE AL © [ J[EENARE A — R E
FRAE P B B » A~ i 2 {1 2 B A R AR T FR DS B R B R o [ A B
5 HIEUERIR H YT < ' B AE'E Roberts fEH #5719 Obergefell
FAFEER - HEEHERE © [ 3R EE AR B SR A A (o — R
AL o — N A R [BHEFEA HE R AR B [RIPE AR - HTEGHERr (451 < R

9 See SUNSTEIN, supra note 16, at 101-07.
9 See BALKIN, supra note 34, at 208-19.
100 | ochner, 198 U.S. at 75 (Holmes, J., dissenting).
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SER - O T ERE R B R — E K #2IRE2F Bruce Ackerman [
B EEIEEE 7D MR B METENE - IR - BT S AR
HEREIEERR R » fE3EE— B2 323 - T H - @SB F R
M FLEAE Lochner IFHIRYEZKIE H - SIS T 1970 FALUREHIEERAHE -
JHZEHG 30 BRAFARA RIS RER B[R R A5 - T RIENAHE O O BlEm AL |
B S AR B PR EEREA R B U RYL - (DIPARERE IR - T HEAR
AIRESE » B mT DABiE " A e a8 O O BERERER] | S 2@ n I —F
FBCRE - MRPEEfRm R ~ FREE S P g ny e A - il 2 Eie
IEERRF - IAMZLER: FEbiRs (B IEERFME R - REREXEEE
FrARY BRI B RER | — G T A S B E iR ? AR ER
IEERRFF TR RRESEA AT M imE A S N2 — R EEEERG - 204898 -
[F) AR 5 B ACE TS T 3Rk PP Byt P9E1E Lawrence Z<1] Obergefell
% KIEE Kennedy 5225 H? HEER A H M EIFAIHREL?

B EEMFE HEBA S BTG B AR E I BV E R 81
EEEERRE L UTFCERE - ERELENEMNET - Aal&aEr
EEAWERR  BEREERFEERE RS - hfg 7 EEE
EIGHIGRERER 5 RELES 14 R IEETR PRI Z - i > Ntk
EHRFEEHM  WwEHERITTLRL S @ EER TR (common law
constitutionalism) - ZEEE I E Y IE E IR ISR - —H LI - g —
BeEHE TR - RBIREENG IR O REUE - BB RIS 14 fRAVRHE

101 Obergefell, 576 U.S. at 686-87 (Roberts, C.J., dissenting).

102 see BRUCE ACKERMAN, WE THE PEOPLE, VOLUME 2: TRANSFORMATIONS (2000); BRUCE
ACKERMAN, WE THE PEOPLE, VOLUME 3: THE CIVIL RIGHTS REVOLUTION (2014).

103 See, e.9., JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW
14-21 (1980); Nathan S. Chapman & Michael W. McConnell, Due Process as
Separation of Powers, 121 YALE L. J. 1672 (2012). Cf. Ryan C. Williams, The One and
Only Substantive Due Process Clause, 120 YALE L. J. 408 (2010); Jamal Greene, The
Meming of Substantive Due Process, 31 CONST. COMMENT. 253 (2016).

104 ERFAESEIREILE SR, see generally DAVID A. STRAUSS, THE LIVING CONSTITUTION
(2010).
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B RAERRER (Privileges or Immunities Clause ) » #R LG IR E 2 Fr e BEE A
VE Rt ERE CRAE ST R TR Y |3 SRR R AR - A58 - BRELEE
FlERIBI B HUZ FTRERY » TR 2 REEE R - fE IR AR S R
FIEHUEIRT » BRI BRI DR - g e A 53 - Bl EER
Fo i FTDABE & ide (E A R Ry EXE AR AR LA e v e T
& TR ERTHERRE N RRER A - R —HEOGEEFT AR B R
RN R EIEBOE IR - T IERTIRA RS 7 ) SERRIIE
EIEERE  SRE A - ] EARR BB - B R PR E
%EFF (written constitutionalism ) St EEH(RRR - SRR EESCR EHGEI
VB DUE D 1 FROMRE » R R AR AR 1

R ERIEERFP TR - SRS - Al — AR AE -
T8 PR - B2 OR, R A e v DU SR A BURT T By » HETT HUBR R AR Y
FeAy - FE IS B RS R BUATE T N RS - AT
REWRABE T BEEE - ATLATEIRARRIIZE | B E R EER Prvam T trflL
MLl Ry R AE P RhERE (RliEEA) BEQETMT (S BUAER) 2 hEL
ANl fRbeE —TE R Y BRI E (- 15 L AORERR 3 B R FRAT e LUKs
T8 A R A R A1 i A O T AR R LRGSR - AR Ry BEREREF IRV B
MAawe AL S P AR E S EE R P EREERm T SR AR
k& HREFTHY SIS - 2] DA R Ry 2 Ry — (I T BB BR T - FefMTwT

105 See, e.g., ELY, supra note 103, at 22-30; FARBER, supra note 14; BALKIN, supra note
34, at 208-219; McConnell, supra note 13.

106 See Michelman, supra note 13. AR ST 1: R FHAHL KBRS 4 - see also Frank I
Michelman, Constitutional Authorship, in CONSTITUTIONALISM : PHILOSOPHICAL
FOUNDATIONS 64 (Larry Alexander ed., 1998); #ZE (2017) - (EBERFEMITEA
T - EERERERII G )  FER (TR - GRERRE B
BBHIUE) - H135-199 » i seleik R ER i serT -

107 See, e.g., Stephen M. Feldman, (Same) Sex, Lies, and Democracy: Tradition, Religion,
and Substantive Due Process (with an Emphasis on Obergefell v. Hodges), 24 Wm. &
MARY BILL RTs. J. 341 (2015); Staszewski, supra note 19; Choper & Ross, supra note
19.
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DAt Hasgeth A BRI R L > SR A SRR RERR B0 R - AR 3k
TIRLEEFr B ER F  FHE R EOUE 7 BAFTE STRnA b b SR =]
IR S - METRAIE AT R E AR RER SR (1411 Obergefell 2
AR BUREIREE AT o

—  BRENRFHLFL

TANRARE RIS SR o [ JRE RS HAEEE - [
it > B Ry i B AR KB - [Obergefell ZEHITRERGETR k] — BB (R tIR A -
18 ) PPN A EEBR AR DL R A 'E Roberts 72 H T2 AT Obergefell ZE4
[FIER > EANLLESE Obergefell ZEHANRANEFIEEM: - FEMBEZK - EBeAEfE
TR B 53 ) B W L R P R A2 T L R RESREE (R - TR (R A ]
FHEMIIEIERTS > FITEAEARLE 2015 FRAYSERT - 2 Al RE B R EEEHER &
FRET o NSRS B RS I R T AR HE — IR - FIR/EE Obergefell Sk
TEE PTG T AR - E A 'E Roberts BUHEAERRZ S -
FHREY KIEE Scalia fEM 7 T ERAECE ) (“judicial Putsch”) JEJEFEHY
R o 2l R{E Obergefell ZEHIPR1  RIEE - A LAY 2 BB FR LR
BEELE ] B S E E AR PR R IE? AR EELE 248 EARTE— {1
i B R AL - B 1 SRR R B En ik e B E RS L E AR P A I B 53
J& o BHMEGRE AR - AT SR B - AN - A B A R
Ik - RIER AR R B A (T ME 2 EHE R R i vk
fiEkE TR ) MR LTS BT BT AE AR ~ PR R -
HAMAELLEr PR - i i HEGE i | —— st @ IE AR EFE (rule
consequentialism ) FYFFAEEIRG S - FEER SRR AT IRERR - TP
ELBERER IR - B TERsE E ?

108 Obergefell, 576 U.S. at 703-704 (Roberts, C.J., dissenting).

109 Obergefell, 576 U.S. at 718 (Scalia, J., dissenting).

MO BRI R 2 by R ~ AR 0y — (B PR B L EF - see
ADRIAN VERMEULE, JUDGING UNDER UNCERTAINTY: AN INSTITUTIONAL THEORY OF
LEGAL INTERPRETATION 280-1 (2006).
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AN B B MR 1R - RS RECE (T TERI R EENG ~ [P AS R
Nt &8 R AR B E IR - ARG E DA-R A7 E 2h— S E T R B
BED  SREENL A SR R AR AR - P S A A R R
M S R /BIRTAE - FATrT DURRERE " Sl E Bt e = UG
R NHYR TP S22 ~ e e HZ B AR g A A & A B 178 L B
Hi o MR R R EGwPE (democracy rationale) - SHE I - 558w el > thiEHl
S ) R U R IEE R (e (R A= AR ) 5 — ZEsRT BRI R
{LAEmE e AR i T B EER K - e A e B e fERCCGEERRF T
BT H EEARY B BN AR 22 S BRI IBU T B A R
ERIEE R P PR R iR - e R BU A B R EEBRR T

(constitutional democrats ) "EIREZR | AYZRHESRIEN! o iSRS ~ FHil
R F5wEL A AR B 5 5 E O CEE T R B R iR &R DL T
A i E A R R R Y A A B Ry AR E R S T R
A O OBl AL | I8 THFT L im & 1 R S E R » FOR ERRtE AR —
E S EAH W o Y R 3w - KiE'E Scalia #Y Obergefell ZERFEIE A » 5L
I A R e ZE R st -

"BRIEZBIZEACA RFTEET C ER A SRS MR T ER M ET e
SEEE - BIGGEEE B0 TR ER R E iy TR Al
— A R AR LR IR B AIE R A PR I 22 B & ORIl RS -
AECHERE R R - 2

TEANE 1 SRR i =B eI A BB A A BRI 8 RERE
Scalia E[MA#E - " HEE—HF RN ~ ERW ~ MR ERRER LA
SRR A T AR E THBORRRE » B0 [ —JE PSR A QS BIVARERSY B AR 5
A 3R - B4R €AY (no social transformation without representation ) -
B R MEEE T IR E R TR T LBk

11 See SUNSTEIN, supra note 16, at 111-112, 113-114.
112 Obergefell, 576 U.S. at 717 (Scalia, J., dissenting).
113 Obergefell, 576 U.S. at 718 (Scalia, J., dissenting).
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FUE Ry — TG HIEEE (reasonable disagreement ) (9 k3R | FIRE » &%
FR—HERA - Rif - REAREEHIE - Rif - R R FRRERR
BRIE AR B H R - MIEDHRBFEERFEAERE B E

(constitutional liberals ) 33t » 28R IFE HI MGG R B2 S Ek
FEIBR TR A 3 DR - SRS E Rlam 17H° - 7E Obergefell ZiEpe R A -
KIFEE Kennedy $AEFERER] - REBEREF AN =ML - 2EERRE
1y :

TERAMH EBCRMAE R - 8 ALE TR — T ERERER DR - TR
SRR EITE) - BB RINERE A BGE AR BN FH AR AFEE
BEsk » B2 Ko 1R AR B8 B R A B R T A A B B R B ARy
MERS o B — M ARRERS SZHRIRE - BIMESZ BB R S8 - RIBE R AR SR
78] - fisdtyg e if LA R A EiA R R - SERSEENI AR - THk
e SRR BT BOG TR R IR B e B E MR TEG R 2 8
BABUR - 7 B AT RdE e Frid AR R A - 5 [ SRl T
PERERI TR AR S BN A AR RS R - o [ 17

Ry 7 ERAEBGHT R R T B R B E PRy — R E R SCHE
IR A BRAE A AR B i JRE 5 BT BRI 15k - BRIFEBERE - SHIIERE
HUAS A REFIN A - (RS BRI B BCEE A IS » RS B 2 A -
HEER IR TBUETE R - 257 U2 BrIRR R B SRy - 8 DUERY
IR PERRER IR A0SR EE R A I T B A B IZE
JEEARY > I RS o A S=sRE R E T - RIEE

114 see Jeremy Waldron, Waldron, J., dissenting, in WHAT OBERGEFELL V. HODGES
SHouLD HAVE SAID: THE NATION'S TOP LEGAL EXPERTS REWRITE AMERICA'S SAME-
SEX MARRIAGE DECIsION 281, 283-85 (Jack M. Balkin ed., 2020).

15 pEFMS IR B SEIIMERE] > See generally RONALD DWORKIN, TAKING RIGHTS
SERIOUSLY (1997). %A {HffE B i - RAEFI B R FI B [ 4 » see, e.g., Jamal
Greene, Rights as Trumps, 132 Harv. L. Rev. 28 (2018); JAMAL GREENE, HOW RIGHTS
WENT WRONG: WHY OUR OBSESSION WITH RIGHTS IS TEARING AMERICA APART (2021).

116 Obergefell, 576 U.S. at 677.

117 See, e.g., Obergefell, 576 U.S., at 710-11 (Roberts, C.J., dissenting).
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Kennedy SEARIGAFEFIERRAYE L - TEMBEHK - EEERER A 2 22 A
A] DU DU U 2 SRR e B IR AT LARE Ry E B AR 2 B AR
TIEEHEZ A ERAIDSKERERGS  JLI A IE SR A B
FPU AR E BRI S G EBE T - B — (AR
Flamat (rights discourse) 5 A AT IR 2 fy H I FEZam . (liberalism
rationale ) -

WEFFITEIRRR - R¥R'E Scalia Bd Kennedy HY:EHHGmfE » S ErEkGE]

FREv. A SRR HHEBREEERZE > nEBR I mE
BEE i - AR E S - e A RIRGEE RS - 8 - RO
FICEAE R T B o R BRI 2 v DU IR B E T e
i EER R —(EARE T S LER AR © Ry | B R [ BE R T A
HIVFEFATREE Scalia S8 A FTas AR HBM S IE 43 HANG ? By DU
JiEFRtE MR © — AR EE I SCHE ~ i@ A SR AR B 2 R ol B
AT AR 5k - BRI REBCN R R — I B L d A H B (R

BIE) FERERERS ?

FEA LU 4304 » RSO DARE RS A M B R RS B R i A R 4
ARUE H B R ERYBEIER - Eo6 P EER 5 IRV EE R
B EACZ NG BRIV A R B s ] — Il [ SR A Ry 2 SR A 5 R Y 7 v
HEF (BlaNEamBEH) I BEEE B SORfRS (B 8H sl - HEHE
W HARREY - 55— /510 » BIBEE — 8 Mo Ry /2 R ARG | #R ) LA ]
WA H B SO ——BRIFFRAMR SR Ry 2 R BT ek
R B SRR IO S S SRS 1 I R RE RO TSR R IAEAR R
AR B E S - B2 Mark Tushnet SRILE S " FREIREEMER] -

18 BER B AR R R P LR SR OB {E 72 > See Michelman, supra note 106;
#REE - Bi#EL06 > E176-79 -

119 gee, e.g., Kersch, supra note 13; Douglas NeJaime & Reva B. Siegel, NeJaime and
Siegel, JJ., concurring, in WHAT OBERGEFELL V. HODGES SHOULD HAVE SAID: THE
NATION'S ToP LEGAL EXPERTS REWRITE AMERICA'S SAME-SEX MARRIAGE DECISION
112, 117-18 (Jack M. Balkin ed., 2020).
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HRFEIRE 2 5 R - HR RGN - 120 ) TR 3 s RO A P
BEAZRNEN T BMTBLLAT S 388 - AR E B (Flan—IE a4
HEFIEIRFRS [H8AY - Rk Lavke S ERIIRGR - SCR MRS RERIIR) - TsE
B  $Eseth g — (@R e R — bt 2 H iR Z s -
WA AN e B AR R & o L BGE N FRAE A LB E 2R R
A S A B AR B A SR S R E i © I i — (A EH
HR 7 B A R KA E T HH 2RO R RO R B -
EEAIEE Roberts SILIRREEGIEEFFIE (prudence) JERITH & »
R ERERE - B AIAE Roberts FUEREEAMEE ¢ (AR 1) WIS E
FEEZRIATR B E R EBREEEOK - KRG KRB SRR
HIEME - TR FREDR - S AR E RS Ak (A8 Lochner) 5
(HHE 2 ) MEA RSB - A REHERRIEERE P L AiERE - IRITHER
ORISR 5 (At ) B TR IRREERR - IEPCEE SRIUE B MR - =
TEAE PN AR ERAE A AR i R S B S B AE | 5 (940 [R) P AR A
o SEHGm A 2 M - BIETTRER - WIERFRAMIFE Lochner ZEHp2
—IEREMERR ISR 17T Bowers ZEH PR — I MRER IR - FI R e
FEAR REFTREC T I LB A ATREEEER AR LT i GG R H AR
ZUUE « BT 2N T ESAG TR A NE S RAE B KEE
Roberts 24 A thgsfiE 7 Lochner BYRESEEGEN © ELIEREFIRIHIEERY » 1E2KHR
NEEREHGR - e EEBEE™ -
BT AR B R v. B E s E R B L E iy ERE
B P SR LB R T - A 2 — T IR (AT R ( categorical

120 Tyshnet, supra note 13, at 218.

121 See, Obergefell, 576 U.S. at 698-99 (Roberts, C.J., dissenting).

122 gee also Rodkey, supra note 19, at 775-76.

123 See SUNSTEIN, supra note 16, at 101-07; see also Wolf, supra note 42.

124 see Daniel E. Ho & Kevin M. Quinn, Did a Switch in Time Save Nine?, 2 J. Legal
Analysis 69 (2010); NoAH FELDMAN, SCORPIONS: THE BATTLES AND TRIUMPHS OF
FDR's GREAT SUPREME COURT JUSTICES (2010).
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approach) ;' BARIE (I - 3 e R HE A5 S FUSE (AT 2 AR B -
SR A —HERERTERIBUE (balancing approach) ; ‘& BURI{E R T3 e
PRI S MRS - AR SR s R R B
510 - WHET 5 SETE BRI R4S Lochner by m3: b s a8 AR -
ROHATT = » SEEREE I AL (leveling the playing field ) FEREHERIfY
AT A B A R TR A R
HEHERIG PUIHERLIME » — St e IR A B T BRI R P ST
S | MR IR EIEZE T o RIPHEMSEaR SR 2 2 PR s - &
SRR BRI S BRI » SE55 B (R LR RN BOA « AR
P B BRI R ECS - EE R EARRE » R E
F] > ST 7R E AR R R 2 » TR P S 2 M s
FRSEEE I AL 4 E R G ML Robert Bork JEE » HI0E
BT SRS S C BB MR s O BB MRS HIEH
BRI 0 S -

= EBHRABUA

FEBR MG Fr A A E S I E R P g BRI AR T - B2 Roe 2
Lawrence Z<Eil Obergefell ZEiEXHHRE 1 AT FUALRERER T F]IA DR Hoik
FIEEE (gt —HFR A B bR AR ) BETFEHARE - 1
i AERHE ARSI E R - AR E R R Hrh ey —EARE S BR
TAREEBGEFT IR SRR — I DGR I B AR HE TS IE E Mk (moral
legitimacy ) ——thgb 2 AEEGERE (political morality ) 35 {I)g KX IR FERHE
ERAE—ERNE BN A REAE BN TR R R R I E R (A R 0
FEIRBE L — TG LB Y (politically salient ) /3 Heged il A 5

125 pafiARobert Bork¥f A S5 iR I 2K SR 91 B » see Randy E. Barnett, The
Ninth Amendment: It Means What It Says, 85 TEX. L. REv. 1, 10 (2006). BHiRE]7EE
B ERBREZ MR R E LM - see also Jack M. BALKIN, THE CYCLES
OF CONSTITUTIONAL TIME (2020).

126 ReRASEE IR S E TENE 2 fENT o see FALLON, JR., supra note 92, at 22-35.
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i (practical ) JEEAIBIISE - BT B EENPSREE T E 2
K BAMEHAEREARCERELAT R UR - R RS (sound) ~ BEHY ~ &%
TR AR RBAEBUEERE - TR ) e - fi%f Obergefell ZH#H:
SEFEI MRS NIV B R SRERER VSR  JAMEIME LR CAEATR &K
HRBGAERE | BREMIEE? XORTSHE R AR 3

ETERER » FEE R AR BET R T AREE AT B | 38
TE T B RE A S AT AR RS T BT R TR B 2 R
SEEAYEBE i - B2 R DR — TR SR SR oy B GRE A20128 - AR
117 > B A 38 R s AR A T REIG L A =M 5 1 B IR e i R
PERAYIE DR N R 5B LR AR B IR HEER R AR R e BB
3 RAPEEESEEAEAENER  ARRENEE - Fas T
Zhiy ARERR I E R ILBOGTE P E AR o e D BEAIEE
PURAITR IR - AR D LU S IR S B (R A SR HE R (collective wisdom )
2RISR « JE AL AR ETHE FNEYORAS R —E & FLR F USRS R A48
BTEN N > 2235 Richard Fallon 2205 » RIESEAME Ry — M R 3 PRIy
REFICRFER ] > HIEEMERER 2@ E "R EERE (over
enforcement ) 75154 I& (under-enforcement ) |32 REMHH #ETEZL - Fallon
HETEIRRIARE - RELUE SRS ~ FEHVRB T T RIA Ao mE » iksE EAE Iy
TERRATE - o5 T REMAERR AERE A B (Y38 #2538 (genuine moral urgency ) AJ

FHE

[AIRESE > Fallon FTEiiE GG @ Feri@ e e? M DGEA T FIER
g2 Obergefell ZEHFIREREAVIRIR > B ETEA H LAY EESE A S UE?

127 1d., at 34-35.

128 |d., at 162-64; see also ELY, supra note 103.

129 BARA ElEEE AT SR B R - DR SRAVAT R LLiE: - see Jeremy Waldron, The Core of
the Case against Judicial Review, in PoLITICAL POLITICAL THEORY: ESSAYS ON
INSTITUTIONS 195 (2016); Richard H. Fallon, Jr., The Core of an Uneasy Case for
Judicial Review, 121 HARv. L. Rev. 1693 (2008).

130 gee FALLON, JR., supra note 92, at 45.

181 4., at 164.
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Fallon LG ARAIRE I e IR 5 RESC BB A i = ik b 7 2 I
[F &R B B F R AT SE S8 ] 5 > {HIZ2 AR Obergefell ZEAHL > LTI
EEFREE ~ A0S SRR - ASGE Ry - (ERFIBT ~ BF R — I RREARSRAEIR
IGIETS LB A5 22 E T AT REARNE  SE RS a BT v] DU R Ry e AR 2K —
THERARIRERRIR R - B T IREMECR ] ) BUG LB - B
MEBGAETE LAY E A (compelling reasons ) ;A Mk EEGALE, /&
B FRAYFIET - TR B INERAE R F 2 rh (b2 R i BLAlk
16T ) BEHYE FREL AT ARt B - BEA SIS SR B HVRRIA] « 2RI
AHEB ARG > SR FREF LIS = i R B P S R PR - Tk
Ber R AR SR SN B ARG RS ER R &l 2 i g R EEE
TERBR SR BUR L E B TS EOE T - A WERAE= B R R REE
SRFHER SRt AT PR B RAE T2 1 H R I F 1 R SR RIvA A T 7 AT
AR T R FAENI AR REIEE T - HE5 (BRI IR BaR -
A LemE T RERt e VTR A SE B DUk be - B IR R s BRI S
BRfiph L » B BT - AR USR] A R AR L% & ¥ Roe
ZHNRIZ B TR FAERE s A RIS AR Ry — SRR - AR BARE
% FEmEthERAR EEIE - 2 RE > RED A Roe ZAIRATHR
%134 °

XM > Obergefell ZEH PR e iR 2 A5 T B 1 H A2 - B M A B P i
T MHHRREK - C R DIHEL 1 RS IRE R A BT 6] =k it
fi21%° » Byt Obergefell ZEFIPREL Roe ZEHIPA @B RANE? AIRERAFLEE.

182 4., at 163.

133 gee, e.g., Ruth Bader Ginshurg, Some Thoughts on Autonomy and Equality in Relation
to Roe v. Wade, 63 N.C. L. Rev. 375, 385-86 (1985).

134 See, e.g., GERALD N. ROSENBERG, THE HoLLow HoPE: CAN COURTS BRING ABOUT
SociaL CHANGE? 339-419 (2d ed. 2008); but cf. William N. Eskridge, Jr., Backlash
Politics: How Constitutional Litigation has Advanced Marriage Equality in the United
States, 93 B.U. L. Rev. 275 (2013); KLARMAN, supra note 6.

135 gee, e.g., Adam Deming, Backlash Blunders: Obergefell and the Efficacy of Litigation
to Achieve Social Change, 19 U. PA. J. ConsT. L. 271 (2016); ESKRIDGE, JR. & RIANO,
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@7 Obergefell ZEHFIP Ry N —1fil Roe ZEAIRAYEmTE P HE B MY
Al > AP A Ry T S AR B A (2 rh A e s E TR B B #U T - 1
R ARG T HALFF 2 BURTTEIE R AT ERT Ry th & ERAI I R it
TR — TEUHT B R R AR SRR BB B —— B A SO SR A BE R
HIFTEGR © £ Obergefell ZZHEABEE Rrf » AGE'E Kennedy s [AI M ASIAE
THRREAE R - f2 T
TERTFHGELEEM T FEAWEBNESET R ERMTE P R E 3

THAGTT - DAFRRE— 2090700 ~ BRaR ~ DURRRR - RS S ITRIRE
P AU E AR IR S8 FRAN L B AR - AE RS _LRREBe R =
AR > KRR RMEH 7 — G e R - SRS AR A
FHEE PR N HE R BIEE R R A K HRATEE - EA R - [L.]

SR > [y BB AF I (R P AR AN E SR Pl ) 3 - B L ok
IEHEmEITRRRNZ1G S - SHENEERE > BMEAL RIS - kR -
SRRAERR - DU SIS ~ G ~ ERE DUR LA s BLER A1
BAHEIMERE BB FR LR C R LL R - [ JRPE TR AR A
SR 7 E A EATATEE Y 2 58 - 158 L5 L aRHAIE e 738K
B AR T ek A B L T S P ey 5 s R Uz e i i - — AT
AGEr_E T A RE < RS R E DR SEBdnE S R 2 B AR ——
BURF Bt TR ~ BT~ RBUARSEEDNESE ~ Ty ~ SR BHR ~ SUAERRT -
AREEE - HEEA LR DU —— O ahEE M FrBivE - 55—V
ERCRAL 1 RAPTAE R - TE ARAEE R - L IRAE BB R A
BESRIA B B S T i B - 10

BT Obergefell ZEHFIPRAGETEIEETEAKER » _FolliE Bah BT Ak
B Kennedy #2385 FHIGRIY H L FamEAGENE R - NEEE 718
E R BHSEARTRE Rt SRR TSR E R FLBERERHY Obergefell ZEH|R -
JERZ HIBRAE 2015 4R TS R 2 A8 58 P e SRR 27 PR AR EE 2

supra note 6.
136 QOpergefell, 576 U.S., at 675-77.
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fERES] T 1990 FEAHRBILIR - BARFIVEASIHR B RER G B L AR S I
JSEE » AEARIRHE » 1A 1A MEASCE EHIEASE B S i e e A B P B
M A RS RV A RIS MR Rk
TEHRIRERRAS L PR R S AR FIER 571 2 a8 RN N & el il B s A
TR EAF® o FFFPAEA 2000 FRAX » [F]PEARARLE TEB ) RESCR EEER T
AHEERNRE - At &R FIREL B IR A -LRRE R S LET: - st
RItEE 7, & Theodore Olson Ed David Boies i&Fifi; & 7F Bush v. Gorel®—
ERTFHE LA - POERTERFER L 2008 FIINEE 8 SRAIH

(Proposition 8) “OHy&EMEF » FF2 [RIESEBIERGE LT - KR HTRE
B > B REERREANIIRE R AR A -

PRI IRFFPAEA 2010 SEACLLER » SRARSPAARE AR Rl SE B B iy 3=
TRERES BHESHR R rHERRS RS S (civil union) T S8 R P AR4A
HIRFT-#E 4 Barack Obama » {7 2012 A [y N Br S FF R T A ARM2 < 121
IRATE A 35 JNE R EMEEMEIBILT - Obergefell Z<FI PRy 4 B -8

(nationalist) 1% » FEEE LN ERITIZ B AR, EEE FHREZEM

137 BERA R ISR E s B R AER A 3 TE 3258 > see WILLIAM N. ESKRIDGE, JR., THE CASE

FOR SAME-SEX MARRIAGE: FROM SEXUAL LIBERTY TO CIVILIZED COMMITMENT (1996).

See, e.g., Richard A. Posner, Should There Be Homosexual Marriage? And if So, Who

Should Decide? The Case for Same-Sex Marriage: From Sexual Liberty to Civilized

Commitment, 95 Mich. L. Rev. 1578 (1997).

13% Bush v. Gore, 531 U.S. 98 (2000) ( F7E i HL33 Nk 20004 SE B GRS AT 1y A
TR » RIMAE R B S AT HE Ry — S8 A T & [ SE B R vk il Rk BE 1446y
SFEEORFERRRN)

140 T s g 1% T2 A52.3% 1 47 T BB L, - S S5 S TEURF AR AR — 53— 2 I N 7

Bl -

See ESKRIDGE, JR. & RIANO, supra note 6, at 396-429; Jack M. Balkin, The Long and

Winding Road to Marriage Equality, in WHAT OBERGEFELL V. HODGES SHOULD HAVE

SAID: THE NATION'S ToP LEGAL EXPERTS REWRITE AMERICA'S SAME-SEX MARRIAGE

DecisIoN 3, 32-36 (Jack M. Balkin ed., 2020). BERAININEE8SRAI4] s H A BRI

BT - S92 RETUE © HiEELT -

142 gee ESKRIDGE, JR. & RIANO, supra note 6, at 454-81.

143 Jack M. Balkin, A Player, Not a Mirror; A Catalyst, Not a Brick Wall, in WHAT

138

141
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T AR SEAEAE D O R <FINET B - 3 IRE 2 v DUB BE e Ry (A~
g S E NI BOERE Fr 2 —SaIRERE - A58 - 2R &2 E R ENEI R ST BaG
ARE - ERMIERF R S AT REFIIEAS R ~ SOEMETR - Aa A A R R AW
Bt 7 o FERRI R VEASIRIE (- B A BB AE R Y SRS BOANRAS T - ARt
AT LUEMERET. Obergefell Z<FR BAETESOE (BEH - BAHE R ETES
SEETEREEFTIARFRBUG LA BEARTEH ) 1 EE ~ LR LA IR R B
BERERORAE R EARME - B R B RiEbe (e 2015 R & iESEEn -
HCRRELE s TR At LARES B8 E FEM R ERUE - A2 R E
BRI R AS AT E Ry EERERER I — PSS ETEHE S - fERTF 2ATEIRENE I B
RIES T HER B ER R SR -

bt E IR E A - MPHE T 5% Robert Post il Reva Siegel Firfe iy
RFFEFESE (democratic constitutionalism) ; 188k - B (EE) &F
EEENGRT  BAEERE - BURHL LS AR R RIS THY - T HaE Lk
NERPSERER T » B A B o AR SRR REGE - thiE
EEE AL EE R S ECaT EnEts s RElEEE g —
i BA —E L BURELETEREEN RN TENE - (H 2 RREBUE R & 2 AR

OBERGEFELL V. HODGES SHOULD HAVE SAID: THE NATION'S TOP LEGAL EXPERTS
REWRITE AMERICA'S SAME-SEX MARRIAGE DECISION 62, 63 (Jack M. Balkin ed., 2020).
See Eskridge, Jr., supra note 19, at 135.

YR T B RSB P SO R TEME AR T BN T BB E T A 2 SR R
PEf ARG FRAML AT DURGE T B Bk TE TR F A EAREE , (morally
compelling) B HAMAESIRFERE ST ETEEE HEIVEUMES - ARS0HR
PR A A — R B -

Y0 SEIEIEE MR TER T SRR A AR E R SR RER A AR e SR Uy

BT L W R IEMERY ~ FTARRY « BRRS SR ARy (5 3w » see

Joseph Raz, Disagreement in Politics, 43 Am. J. JUuris. 25 (1998); JosePH RAz,

BETWEEN AUTHORITY AND INTERPRETATION: ON THE THEORY OF LAW AND PRACTICAL

REASON 361-64 (2009); but cf. Waldron, supra note 129, at 217-26.

See also Richard A. Posner, Eighteen Years On: A Re-Review - The Case for Same-Sex

Marriage: From Sexual Liberty to Civilized Commitment, 125 YALE L. J. 533 (2015).

See Robert Post & Reva Siegel, Roe Rage: Democratic Constitutionalism and

Backlash, 42 HArv. C.R.-C.L. L. Rev. 373 (2007).

144

147

148
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BUARIY—853 > AR EES - MEE AV BB T — S BUR ARy
s A B MRS IR R - AR TERR B AR BUR B S Bk - L
El— R Rt SRR B SR RGO FT R R AR RS ER 1k
Foo EREREPE BB RIAGREEEGAEI S - BRI E
H e B R R L am At - BRI BUENT - B @ B A
EE » (B2 - HHEBRERIKAE A SIS - WRBMHEEE -
FZREE BB R DU S R R B i a
BB A SCRRILEE Ry - i Obergefell ZAIRAEBGAE TS LAY2 H BA -
B R RAEWER (B E e —HER gAY E BRI R
#to R ERS -

B "HH, MBS R EIERIEFE 748 &R
i

FERTER ~ BRaT T BRASEERERER AR B AR B A SE B R BR DU - FefMek
AT LA R E AR A L R R i S FL Rl 5 Ay ) Bl i 0 - 2RI S
— A S S i =P 2. Obergefell ZHpk (TR EREH BB EERE
P RlE B ) B RRER R B R AR AR 748 WRRRE (LUIT
fEfRE T 748) o 1Ry ARIAI T AR 32 B T B R PRAE Ry SR AU
By 748 {E R N SLERERITERIE | TRES 138 T IRH BSURTRE G - BREE
7 748 B Obergefell ZEHIP AN FIA] - BRA SOk ELEARAR LB
190 o ARSCAE I ARG 5 BE R RE R A SRR AP E IR, - R B R 7 748 A T3E

149 |d.; see also Balkin, supra note 143; ESKRIDGE, JR. & RIANO, supra note 6, at 634-40.

150 2 RUBIANZENT AN (2017) > ( El MR R e [ PR A A - © 1Y SERIBaARE )
CIFtrieRs) - 107Hf » EH60-73 5 Ming-Sung Kuo & Hui-Wen Chen, The Brown
Moment in Taiwan: Making Sense of the Law and Politics of the Taiwanese Same-Sex
Marriage Case in a Comparative Light, 31 CoLuM. J. AsIAN L. 72 (2017); &&=
(2020) - (EREFREAEEBETHETASGREEENT) - BF (FhR) - Q&GN
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FAYFITRGTRE - ol - FEH R 748 (2w Y BT AR H KB
2 ASCERE IS BT 748 BERENVEAHIRAHERE: fERIR A
BERER R BB ARRY & AU ERE IR L - By 748 2 — (A B A IR TR ENS ?
AR e AR R IR - 7 748 B Obergefell ZEHITRIEVATE
A PR O — iR - e —F AR IR | R A A R
BE L AMERRFY— 53—z > R RITE RIS SERRAIER S -
11T R I AR B AR A — A RS2SR G TH R R Y R A B
R o SERRATTENE - ZMEA 2 RS IR SN [ R RN 3 - T2 =i
REIIEBEERAE ~ USSR R =B AT R e BIRURG R - BRI R
S (HSIA E PR SS R B BRI R RER S | BRI ) DU (AR A i (e
(ISR E A BERER AL R EZEAREH ) - Obergefell ZEH|PRATERER
BN AEBERIE B - S 25 M E DU TRERY - it
Obergefell ZLHPRELFEY 748 TERIFCR A _ERHERIE R AT LARESIRIL -
BRI RR R FNER AL E R 748 B T —FF: EHER T RREE
IR 22 R RS VERRER R RER R - PEZASLUA E A E B IE E L T
Rl R — BT o (EMUBRASIN B AV EE SR - By 748 45H:

TS AR - AERESHEE > UE TGS, B THEA
i 0 L HH CRBERET2E 362 SRRz - FHE LOUERB AR S
PR EL A MR MERE > Ty EE L HAHE (afundamental right) - JfESZRE
5 22 iz e -

EBT SOy T E B BAKE | o HE LR A SR SR B R e AR
FI > EAESSBRAMINRRS b > T ERAE 5 AR £et5 DU A b Thts < B
B IE BT P2 AR AR VBRI - B T () SR R S TH R B T S IR 5

IR - AR e B LR EIR N ERMENE) » H
200-229 » JLHE -

B kbR T A8 AR 5 13 -

152w R ARG (2018) - (22 R « LIRIEbeRE A 7485k H
BERA) - GESHTI) - 69%41 - H955143; BRI (2018) - (FREIZEZE L
KYEBREF B ) > (EEFR) - 448828 > 557 -
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FEFFEIRL DR A IR (TR R AR 22 RRASORY R HER B PRI R 1 -
B PR R > BB SRR - (1) FREREKE B TR
FYEERERERE > AN EOERAY - T2 LU T B M ey - BN =
AN A TIE L R IR AR BRI - AP R IR B AR R
22 PRI > B E G MUY 748" - TRl - RLEBHER BB
AT LA > SRR 748 BRI SR RAY Obergefell ZEHIUL - ERTEEHHH
ERVEREN  MHBAEEE B ERERRR EEARY B RER] < RRE
PR -

TERE TR S R BTG ETSREEN T AR rS DIE A HELR = 2 R
FITRERTR R > BRI GRA A e RS MR B ikl - AR H ~ A HSE R
SETEMES] o — (S P B Mg i — TR B RER 3 DUEA (LAY RIRA R HoE
TRIEE M I & S it & 25 SR B At - A PIstt i & B R ma el A A Bl e
AR (1) Fo f PR i RE R frl % 3 AR F R e 1T A S S B A T P Ik i
WE) ? DUk (i) Rt TERIRAE Chofif LLRF B2 kb AR FEE L N3G
AmELIRSRAY I E IR ) 2 TERET 748 IS EERIR T - RIEE B TER ]
B ASANR g kR :

[ IARERRELLER R - SR R AR E N R Ak
DURCETE AR ALEBE AR - RIMEBENLAR AR
SER T I B R B R ey - 1 H B ERERRE A A th B g S - it

R HG AR E T ARETH A - AU R R R - AR 2R A
BHENT A > FEREBAEMIZERIaN R E SRR rTRe g IR B3 AMey s A
AR - SRR E R REAR - MEGHET] - ARG EELEE &
stk FTRE SE MR RSE © T ELBRAE M AR MU ER E /T B AR A B
Rk R TSR 1 Pt DA S R A 1l 2Rl e P DL BRI 26 — (el T2 -

193 PRBIEBBUT Ry - AR AR E SRIE T AT R PO S
HIRTHTERS - RIEREREAR B B2 EREHZNEE /AR TSR R E H -
e LAREAE R AZRFRFITE SRS GE R 2 BT (2018) - (FlREREE
BV IFRE oY - REEREBCRR AR A8 ) - (GRS HTI) - 6948 - H36 -

15 BRI SCRRIEIRE B2 RLBR (IR - Aj4RR1E152 -
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IR E R B A AU B S e » B MR e - IS B2 Ia &
#3 o ]I (democracy) R ARERFT - WaE@ERMAER T
REERTE - ERFEAFREEEMIG - BRATEE juristocracy 2 A—HHY - A
TESOARERAYES - BB KAYEIGE] (Rechtsstaat) - N & A A EIE
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The Constitutional Law and Politics of Fundamental Rights:
Lessons from the Contemporary Substantive Due Process
Jurisprudence in the United States

Yen-Tu Su’

Abstract

In a liberal constitutional democracy that recognizes and protects rights not
specifically identified in the written Constitution, how should the courts work with
the political branches when an unenumerated right is at issue? When it comes to
such controversial issues as abortion and same-sex marriage, what division of
labor between judicial review and ordinary political process works best to honor
and implement the dual commitment of liberal democracy—i.e., a constitutional
order that strives to be both liberal and democratic? These questions have been
heatedly debated in the contemporary substantive due process jurisprudence in the
United States, and the traditionalism vs. rationalism debate invites us to rethink
and reimagine the kind of liberal constitutional democracy we want to achieve.
The traditionalists argue that the fundamental rights that warrant substantive due
process protection must be “deeply rooted in the Nation’s history and tradition and
implicit in the concept of ordered liberty.” In addition, the traditionalists contend
that such fundamental rights must be carefully described and can only function as
protections against government intrusion. The rationalists, on the other hand,
argue that the recognition of fundamental rights call upon the courts to exercise
“reasoned judgment” in light of the constitutional morality as entailed in the
concept of ordered liberty. The rationalists refuse to take for granted the epistemic
authority of the history and tradition. They also embrace the idea of “living

tradition.”

" Research Professor, Institutum lurisprudentiae, Academia Sinica, Taiwan.
E-mail: yentusu@sinica.edu.tw



1452 EBREBHREF SV EF 48

This article details how this doctrinal debate has shaped the modern
substantive due process jurisprudence of the U.S. Supreme Court. It also seeks to
draw lessons from the development of American constitutionalism to inform our
normative considerations about written constitutionalism and unenumerated rights
in constitutional theory. This article argues that the revitalization of the due
process rationalism serves to level the playing field of judicial contestation over
fundamental rights. The balancing approach also enables us to strike a proper
balance between liberalism and democracy. This article further concurs with the
democratic constitutionalism as proposed by Robert Post and Reva Siegel, and
calls for an enlarged understanding of the politics of fundamental rights. In view
of the respective politics of gay rights in the United States and Taiwan, this article
examines and affirms the moral legitimacy and political wisdom of the Obergefell
v. Hodges (2015) and the J.Y. Interpretation No. 748 (2017), the two landmark
rulings for same-sex marriage in these two countries.

Keywords: fundamental rights, unenumerated rights, democracy,
substantive due process, same-sex marriage



