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TEAERTS tEFRHE R > R E IR IS — T EEEm
BRE K @ EERBUR TG RES e i R 248 L *° - imfEBRBERE
JEsE [al g - M 2 AT i SRR FI MR EE (Ausnahmezustand ) - 382
BERAYECERGE (martial law ) ~ JEBIRYEGE (EIR) KR8 (état de siege) -
EEIELSHEST (emergency power ) - #E R REBRYEHIEELTBL - 7k
B ERERURE T H o MK R E BB TR =R R ¢

(1) REFBBEGHEHEAIEFIEH] > A FRBERIEFRIHIREE THYE
PEaat > M2 FIARERE RBEREHALayIEss - (2) Kt - fEfat

28 |d. at 201.
29 ROSSITER, supra note 2, at Xix.
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IRFI0T > Ry 1 s AR el (e T IR > RE AR B G T — Y
LRI b IR o S {8 A A T SRE SRt K — AL BRI
BB > IREN - BOFF SRR R RIS - T AR HIRER] -
() EMAEFLENEDL T TREEM S S8 SR HAIFRABUR - H HBIA1 - 6ES
TRy T BRI RTE ~ BUTREBORRFRUAERT ~ DU AR RS
o H AR -

FEfE IR E IR AR R R E R FER A IR E K G
P AT NG BRI B E T2 20 - A R 1T B il S 0 = KR f3t - S p
(concentration) -~ #&5E (expansion) EAFZFE (liberation) - #EJJ0Y T &rp |
BB EBUER Lo b itiaienyserh B E R S LB E R REREH - CLFEHE
JI53 3L BEFRRE I o HEJIHY T HER | RIEREEE A B R e e IR - HETIHY
FEaH ) RLE A B EAE NN RE ER RS nf D R ™ - g — PR
BB ERNEEHEERSET "TRR, TR T ERER HTE | BR
FEJI53 0T ~ BRI B A8 = B BE AR HIR TR EURE - " EBgE#R
EEEEE LER—EBERERAIBE - AR Rossiter ZXEmEE - MEHTEL
JRFAT hr RE BRI AT - T RN T MR MEE SR B R RE R FP R AF © A
Rl E S bR E i te 2% 11 TERIR RSy & B IEHME | - 558
FUHE T DU SR A B ~ AEARE B (LA 53 Py = RH™
1. EBUEGReEE)
(1) ARy T ORAFIBIZE e BURR P it AS v By B
(2) RERENEBIERE NG EIRHE IR -
(3) EXEhRFLAEIRIRE I EARS 5 -
(4) P SRSt ) T EL 0 B A RR 1 A B A -

%0 1d.at5,7 (JFICHES]) -
31 1d. at 288-90.
32 1d. at 298-306.
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2. BHBH LS

(5) (EARIERSRETINUATHE B e LU R et AB BTN B35 TR -
(6) EBUREFT RIS BRI -
(7) A NE R REA AR AT A SR R TR B P < A R AELT -

3. BEEUHR AL :

(8) FEEIRE N — YT Rt h B2 IEE -

(9) #IEFEIRRA R ERE R DA B EEES -
(10) fEfEHSMEERIEIRHRRA AR IR -

(11) febEmEpRERIER TRESE E IR BRI BUAIRER -

it EatiE 11 {8 B BRI FIMEEL Schmitt FYHHERETTEI -
HAMTRTLIEE Rossiter 3R ABUEAE 1 RIFAVIERER - AR —LE S0 BN EL G
foo HrpZEft 1456 10 ~ 11 AHEREH [ HRIEERZ ZATIRENE
AKEI * EE VLRI TETARIBHE - TR A T A S A BRI TR 24
BFE - —HfahiebR - JRE AR IE - [BE E BRI EBCEF - B 289
RIRSR I RRIR B R R 2R MR ESRSREENS
[FIRF B BAERRIBEE ™ - JRIM Rossiter TG AKF » & 85 B E
FEAEE RS PO » FeRR AR BIR > - B5—T51H - ZHiE
EEFRHIE T B, (Enabling Act) B = RIR AT BGH P I R B St
77 e —ERIRFEE NP R i A B S  RERLAMET TG P I ER SR T I /57H
SRS 50 - BN nIAE SRR T B SoTRRE A LR R BLAIRR (220
3~4) F e pAb o B TRy TRERFRN: ) SRR A e R R B 5

3 R SRR SRS AT L SE T B A BB FE H E R AR A E R
ERIERMEE B—RARAEE (1d.at20) - AL BiktE— S 2 RE i
#HTEA ) HI R -

34 Id. at 299.

%5 1d. at 292-93, 300.
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RSB o IR (AT —HEAYZ Schmitt Bk A EE(: 8 - thih 2
TR T AIGEE Y o B0 Rossiter — TR Ry {E B 2R BEHA SHA T T
B ERRBFMEEAE AT ~ ERBRAF] - (B 55— 718 > M5 RoR IR TAa]
YL S B S PR RSB A AR A BER B A% - (HEEH8IN S -
BBUEE AR RS AR E B R B e IR IR ELE G EGE AR
BIEEEER E A -

etk AR T REBUEH ) T B IR AIRE: - HFPE Rossiter £y 11
TE TR S B AINE ) EAYRY TR E AR ? A Ry E (R T LAY
JICRRfIE g R - B AR BB RRRERIEE T LLERBR T
DR HERR,/BISMNYES LR - BB R FEER TR S Y TR
REURTE  EBMEA EHRE - MBREHEREHIS - Rossiter 1YL
WRFER I o3 R AE S B a8 (e s> - AN E PO R TiE s
BEE R MEERER AR TREEBRNPIINTFE  EEFEAGEETEE
BN SRRERYERER ? B Rossiter BN B Schmitt K% @ AR
SRICEEHE AN EAUR B A RE AR LR H3E B SR B B BoTR A, TR iR
A eSS - FATE R T DA - 7Rt ER G R BB B EsaE A
IHE > (SRR SR BOBBURF RS AR E el DUBAUATAT I8 A B e > R
TE R AR T NS < JEARFNIASFE RSB T DUy T EBUEE | T
HERE . TRTRE RO ERE—Y)  EBRREASHE RS

39,

36 |d. at 304.

37 Id. at 305.

38 SchmittfSFIbfg R T IBERAINAEEES | > ScHMITT, supra note 5, at xlii o #E—5YEE
AT 2ZERE - FifEEE11 - H207-210 -

% 1d. at 314.
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2« RERSREIR AR | =ERIUAYEE

TGRSR R > ERRWTXOPEL T8 BRI © 75T EE R ERRAER
Re— BRI R HEE A AR i A i 28 - RS R e - RS
ARFERYES i R BEAHE U AR « 55— 50 » FEQBRATHRAY TIPS
X BT BGATI 2N L SSRR R ARSI/ ASRRS - BB AR Mt
ERE R EIRREMAE T ARy T IR aH , R RS - TR, —
AL AR R TR A iR E R B A E S REW AR R T
iy il 2 i B RIS - TV TR Ry — AR TR R LT P RIR R E
T BEE AR R RRIGEMm " -

FLOEAAIERBR AR AN = 3 R AL — BEEAAE BB i ok
TEFE A SIS - R S AT HERCAVER AR 1 HIR I g B LAY
Jo——F > TR T R AR LS - B TOIR R B AR A TR B Bl
Dgrtumgry " BORE T A — AR T RE B ET R - DL L
S A RSSO ) BT T o BESIRRR B B ERIA L MR AR
fEZE B IO R U - BB T - IR s B A PRI ST Tl
B DG VT T A B B 22 SR 18 T 1S BE TR R H R B el B H R
g o

A8 Ml DA SE Ry B A 2 BRSOE T TEI IR L EHT R T RER R S BRI S0k
REAVERRE > 10 Schmitt B IR A RS2 2IRRE - 2IREBHFTIR AT

0 SRMGIFEAEGI S © B B ~ TR R KR B S T A
FEEHEMERY TS 22 |, o See OREN GROSS & FIONNUALA NTAOLA IN, LAW IN TIMES
OF CRIsIS: EMERGENCY POWERS IN THEORY AND PRACTICE 181-202 (2006).

OBRT G2 BN S B R R B B 1] 2295 EMERGENCY POWERS IN
AsIA: EXPLORING THE LimiTs OF LecaLITY (Victor V. Ramraj & Arun K.
Thiruvengadam eds., 2010).

2 23| Agamben ) I SM IR REFE G B 0 BHN G EETER THISMBIER ,  (Vstate” of
exception) FYETEHTIREEERL « MABZR (2010) - () - Giorgio Agamben

(F) - BEERSE () - (BISNRTE) - H33-39 ZH -
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AR R TR SRR E R 3 By T B EBRE L, TiAMES BTG
R © HRsREEAGT R - BHER DL — AR M BB B 3w Uy S BRI
FeHg - B T RSEBE ) REERIFRE Bruce Ackerman FigH)
By TEX&xsEyk |, (emergency constitution) * o fEASHISE TR 0 FTEEHYEL
BB AR AR T B EIELR IR — T IR S ERE
EEGERAHIE I - 53— TR TR R A B B S Ry TSy < 38
fldl —Cam— T T AR B SR B S e N & AR RREH 55— T R - 5RATE
JESE P A I B B T RA G EATYE - AHFER L - B A e iy 2R B
FIRI R B BUREE » MIRERANREREE - HR > TksMER ) BB
Oren Gross AR T ESMEREER, | (extra-legal measures model ) Eft
R o ZLAH Schmitt (Y- HEBRE - 1EIMECSRFTFBURAE LA ZEIR PT AT ik

(HEEEE) BRG] BREGERFT AR A SGESGE R B S T - (HAHER
Schmitt » Gross iR AS I EEENE - KEBRIEGE] " AR 8N
KWBEREF - BHITEE BVHEEZ ANETEE - Gross HYEIERIKIELI AR
17 R T BB R B AR 73Kk o0 B2 St RIS R RO IR 17 RB A A e 8
T FIRMEER FAVEEBUE - Ttk "R, (legality model) HILL

B B =M AECEIER GrossT R H A FHs#E X (models of accommodation) ~ 7
SR =, (the extra-legal measures model ) F1g1H &= (the business as usual
model ) FYEE4T » LLRzKarin LoevyFirFe H Ry & B 37 i = (the neo-Roman model
of dictatorship) ~ ¥R Taik/MeiHERL =, (the extralegal Lockean model of prerogative )
B &y ik 71 =, (the rule-of-law model of legality ) 443 - See Oren Gross, Chaos
and Rules: Should Responses to Violent Crises Always Be Constitutional? 112 YALE L.
J. 1011, 1021-25 (2003); KARIN LOEVY, EMERGENCIES IN PuBLIC LAW: THE LEGAL
PoLiTics oF CONTAINMENT 24-39 (2016).

4 Bruce Ackerman, The Emergency Constitution, 113 YALE L.J. 1029, 1029-92 (2004).
oAt AT BFAEA It — R A 25 B EGA © Ferejohn & Pasquino, supra note 12; Andrew
Arato, The Bush Tribunals and the Specter of Dictatorship, 9 CONSTELLATIONS 457-76
(2002).

45 Gross, supra note 43. HAATEREEAA L —i=XE 4IMark Tushnet, Emergencies and
the Idea of Constitutionalism, in THE CONSTITUTIONAL IN WARTIME: BEYOND
ALARMISM AND COMPLACENCY 39, 39-54 (Mark Tushnet ed., 2005).
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David Dyzenhaus RYEERFRAER" - IRV E AT IREL Schmitt F474H
B+ HER R BUR AT LA ELRERZ e & i R R I R 7 2l B Sl Rg < v
TERE QA e — 5 T A B e 1 Y M T B A T8 M LA » 53— 5 T th S
EMANTRR ~ KIHLEE L)@ SE LR E R BT S S B e ] - & =THElGh
PR AIHE H B A SRR L R T BRI B SRR 8B [ B - DU SRS 53
A Ackerman ~ Gross il Dyzenhaus FYBRGREHE » T —EE FAETTEOREA
Y LLHR B ETATT -

— + Bruce Ackerman BB =%

B T EEOEE , rE AR T ERE T l  thatE
AR " R EBUE R < R i BRI E  E HESE R
K% Bruce Ackerman fit 2004 F-7E (HSEEEMITI) Aragkny (Ro&EE)

( The Emergency Constitution ) —32* - Ackerman 5% FiR AW B2 T
ARG JUTE S ER R B R L 2 © — T A A e
FEEF L WAGHEMEEIBURT - RIS B SR BRe A TR © 55
—J3TH SRR S B PR T B FAER A T L AR B T
AN BUFHIE T - RIS v — = = B R B A RERRIE I -
RS R M AR B RS W AE R BRI A B AR s B Yy
DO 7 2R T BURFRE ) T SRRV IR ER - BoiORPEECE BORR Py B 2R -
PRI ZE Bl 2 — R R AR = -t " BESOIRRR ) - B SR Ry
FHBRARE +40- PR > B RYERIRE Y L0E A 5 I eI - TRERGE R FI IR
T ERR  KEEEREAIEN T - BH L E SR G AR =" T

% David Dyzenhaus, The State of Emergency in Legal Theory, in GLOBAL ANTI-
TERRORISM LAW AND PoLicy 65, 74, 83 (Victor V. Ramraj et al. eds., 2005). HAthr]
BEFE A L — 2= & 40 : David Cole, The Priority of Morality: The Emergency
Constitution’s Blind Spot, 113 YALE L.J. 1753, 1753-1800 (2004); Laurence H. Tribe &
Patrick O. Gudridge, The Anti-Emergency Constitution, 113 YALE L.J. 1801, 1801-70
(2004).

47" Ackerman, supra note 44. BAZ LR 7R T 2R E - BifHREET  H5-11-121-
127 -



1426 BREBHREF2EF 48

HllE — Bl ST SR BB R AESE L (framework statute ) tHEEZFTEEHY
FESEE ) - ERBESRBEARE LR MR B TR e Rauik g
HYA AR | — 5 TEITEE B A 7E 0 RAEBUR SREE SR BH 1 — e BB H .U
B - HSEIRE A R B2 - #ERI(E.0 (reassurance) » S5—J5HRAIE
TR EN A RE HRIRTE R -
1 oty B B2 BB G HAERYEE > Ackerman DL T TEFSGPEHIR |
(preventive detention ) 1k Fiill 5 R 79 AU HH - A [FIEAS MBI 2 4
#% > BIZ AT ] DIERBUCK BRI TERG MR R - K2R B ks tmy T 520U
Mty ) EREHES o DARH (- 22 BR B Eh 5 — R M AR © (S R
WAZERER R A B E A DR B HE o At PR L [ 38 B 2 B P DABREUEC A
—fH R e T AHE SR ) (probable cause) HUEFIFIYE - MAEA " &
HH{E%E ; (reasonable suspicion) BIR] - HEGM S - s BTG AL AT ESE
PP 20y "B B — TR TS I A o 3 By 2 OB R
ST ESAY ELHEREE - 59— 1Al > B S R A E THRA I H A A HARR (4 45 K )
M TR A I — AR HE LR BB A 1T — H EXSOIRRERE - IRIA] - LS
SRR LR RN B AR A RE T - (0 H E B R IU TR R SR s
SHH TR AR 2 B (decency ) : ISR AAEREBIZE IF » B R AR
HIRER I ARELR © Bef% - BURFET R SR A8 WS35 ARG TRAME » I
FER L AT A G THR ST AT - #EtAs A R A IR -
IR LA A 7B ORI A - AR B B 3 A - Ackerman [RIEEKF
BB A AR B - i RS RN B AR TR S B R SRR

48 BRUCE ACKERMAN, BEFORE THE NEXT ATTACK: PRESERVING CIVIL LIBERTIES IN AN AGE
OF TERRORISM 2-4, 19-22, 39-45 (2006). AE J420044F (B2 k) EREETIR -
RefEibatam > AT LAAE R - hoh - BfERAckermani@fi e " 85k | Frgt
HHY BRI T R - (A BB A A R At AR A
HEMEMER [FE AL B R B K A ) - BE EAEAE R Ackermangh i DL = {4
B FRBE e i e e B G St BRI TR I R IR E M - A H
FEEE 1 1 SARSHA] #1252 BR i 25 0 (B 71 T =5 8 A SO T IS e
# - See Id. at 51-53.

49 |d. at 45-47, 51-56, 108-14.
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BARRERETHY MRS B FHEE | (the supermajoritarian escalator ) RYBIE
[EI BRI « SRS —Baan v DABL I B & R oRRE - [ s A — £ R
NP S E st R N = VAR 7= = SR 7 D= 5% (VA
TG BIGIAER R - WHHGE S 2T i En I - 58 — KA RAHETS
F[ 60%HIEE B 3CRF » 55 KIETHE] 70% » BB =K LR AIERAEES] 80% -
FEEERERIHIREERET - Ackerman R E BRI B RS A4 - RILISOS
Ry H BB B2 SR RE A DIRHER A -

E RS BORT < FIRSHIA T2 BRI B B P F] Ry
HIERGSHI - LIRS HRRER RSO - AL - Ackerman 3
PR E R ER RS R A » PR R ERE T -
EEZEGR A LR R ERE - H WA S B e
£ - ZESHEIIS R SORBHERN —UEH (BEREEH) - LEEK
ATERANEAR T e g ny GBI TE Y - P AR R K A — i BOR A AR
o BRI BERE I B R Bl & RES S e IS 78 3 B R AT E S A5 A
IEREL TR - MAERTOIRRBRI AR - [AIRRIZE B &R T B A& A
B H ™ -

e R DI e Ry 32 - AHEY Rossiter HYFEBUEE » Ackerman 1y
RSE BN EE R BRI TER R ERE - Uk 2 &0 R S8

(' macromanagement ) Eif#E# ] (microadjudication) 52 - 4% » {FEE# G
TIERE IR ERL i " BB TS ) - ANRSEEHNES O EE
B IRIIIRER T SR 2 AEAOR 2 B a2 43 AT RERAE A 2R E S i
EHEEREIIRUE © Fla0 - & T RRFEFINEARRE] 80% » EX " A
7596 B Er sk B B S EAL K - REIFHERR IR FTRELA 2 BUR B R iR G 2K
B2 A HEREAE R R - Ackerman P RyE RHERTRRERZ B AR - T oM
TR — ISR ALt E R B S - 55— Ui » B & BRI AT RE By 1 S lEEEE A %

50 1d. at 80-81.
51 1d. at 83-87.
52 1d. at 101.
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SRy BRI DL S8 2 B AT LR T AT BB R P BRI RS TT - 3
Ackerman [FlkE ERiEFOERS B & HARWE SEEm A T A - BAE T 155
TG E SR SIRER N, M1 T B e S ABSERE Hr ) FE
B IRERFIET L A RIE Rk I R S AR A A - TR BIIRF G B
BRI B - JRR - BRI A B OEE R P - BT TR R 2 A
HiEMB R EEEGATERIAEREN -

ERNEMBUIE X L SRR EA A RN EE AR EEN AT -
AORiFTL - Ackerman B S RETAMEIR A FIECH — MM AL P EHU AR HE
{E e 03 HE RITIRF 32 B ity B B RS HGE - HERMFR AR EHRAE
& AR T HHBRRCSR AR AR R 2 Bl ~ IRAREAR SRR - =
IAVE R iRy SR o M SR IERS T A BH R EERER a E S AT
DS T Bk ) o {HERE A R AR R B SOk RERS R AR A RERPH - IXIILE
RGN S 1B E R IR Fh T HR (A8 SR 12 B (S IR e 0o A
BT R

i Lt - Ackerman BB VA FTRIUE EEBUREHITHIR - ESeR T ik
fME ) DURSEE—H TR ) ¢ SHERO SRR R E A EE
EEEEIEZ R - HRAIRIER R0 GRBHRERE 2 : WIERE0R
REAVIIRR - B TR BT ) RIS IR T HERAVEEE - S5
] BESREIR A A R R R (8 AHERI A OREEATE - BUATRE B e
& TAESE ) BRI T AEEEE ) o NIERSHRE BRI o BE)
AR EEE - BB RR R AR AR TRV E - MRS BURE
R S8 - 1B LR RENIRE B 2SN AR T Bk
RI=KIFER] - T EMIEERE " EEE0IRRE o A G 2B R — 52 EIRE IR Y
R o HMER B S AL EAENEA REFI AR I HARZ EARERE
FEBRRS 1 %

53 1d. at 101-05.
54 1d. at 105-19.
55 1d. at 119.
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—  Oren Gross BY;EIMEFERRE

e CHREE LT ) T8 Ackerman By ( B35 RET% ) IR —& » Oren Gross
PR THIRAERAE CREBLEERA © BRg I atiryRIERS LEGE 2 )
* 0 BHAR T OB EE SR REGR AR I B« T8 R BRI H L3R oe
> Gross A 1Y RS SolRREH i i R S BRI A AR THE T T TERARY
HEAITE ST > SETT A TR BR G AR 2 o FEASE A A RS SR RE R
%R T RS EN g — PR @ ks T AIE R (the
business as usual model ) Ed " #E@EfE X, , (the accommodation model ) - 415
PR R R A — VA ME R —HeE A HY RS REBL BX TOIRRE » 1 ARE A = R iR oy
HREEIEMBESELR  RIrREARESRE IR B REEEIEK - fifa
TE WS AR E R HYRREE : A AT AR MR IR BN B E R E &
Fal KA TER N K E S (Fe B R RN T BUN A TEh 22 R
ARG R Al i REERIGHY &l < Bl — W S BB B ol KR P B 26
IR R IEFE AR RRE R SGIRRBRY R M © Gross 1Y— K EIERAER
AR A 3 S A1 =] 43P H R ~ 52BN B - 7RRD T IEEIRRBRY
REAb - 2R R R Y e R R i B B Rk Y I Wt R S DA R
femm B A A= Bl RE A MEREHEN IS SEUUE - F FiE2 R T - Gross $2Hi T
B = RS SO B Em R - IR By S ME R =X | (extra-legal measures
model ) 5 o

FHEF Schmitt [y ERERE G » Gross VB AIERE R EEBERRN " 541
R o I AEESR A 22 Schmitt —EREREIEEE - {HH i - BB IR
VR T2 I& v B FH#E » DUF Thomas Jefferson 1 Albert V. Dicey 44555
JE% o TRSMEREEE | AOER S B RR L AMETE NI TAT B m N R 2R

5 Gross, supra note 43.

57 1d. at 1021-23, 1069-95. LM HE—4 K Grossiy = 3 LB ER =R RIRER:
AR > BT EIARLIEY - HPSHEAERERERERE AT - FERATHE
2¥3 » EH244-250 -

58 Gross & NTAOLAIN, supra note 40, at 119-32, 162-68. FHAFI FHiEIREIZ & > DL
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REIFAERITTEIZEM] > FIRFIER B rTRERL R 2 R Se R 1 - MR RIARY
RS > WHATARFHELBAS  fEEBNHIERGET > Gross HoLifH
ARG E=H 8 F A R e 7 FR 3 T TS | A B 20k 8 - TR T ~ FL
R RS o B > fERIEEEME BRSO = ERsE: - (1) BRFHE
BEARIIEER TEE B7EMmimTESE T o DREUE R R R E0E SR
DB (2) BEEASTEEEY - RILAAERFERE - HRE &M
HEZ R E AR RREESR . (3) R - WHGEERE BAYEEEGHR -
ARBHARALIRER®EZRBLRIVES (ex post ratification) FLIGER
o0« TEEREMVZRME T > BRAMAT LSRR ME et o) 7 TR AT, B T
EET ) fERENERT  BUNE BEREEMIEITBIERSER » A
T B R AR B 7 B B RS B A E B TS SRR
FEEEZ DEATEIBOAEAT - S EBQATEN SR EAT > THEHIER S
BE N AL A AT BR S - AHETRA DL > IEREAVIREE AR STRETRTG - MERFRRE
EHITE R BB A T R E R BT - BRIEREN "M BEt o B4
FE R — T R TR RRARI —B8E A > S5 — A AR R TITECE
BEFRAUESMTEIRY 2R -

S BRBGE L BT HENEDR  IBIMEREERTHRE B
FEERER M TBIRF FE A BRI AR FLAE bk M W 3R EA B Y - T SR 2R B SR RIS B
RENAHLERRZY - Gross BHBEMNFIRERICEE © M EIE
B4 ~ BEEETERE (jury nullification ) - MRS - BlE S EE MY T FR

YT [FEIRELGrossEdFionnuala NT Aolain i E A E Ry - HARHiESME
TR =R F st B SRR B A GrossTE20034F- H il &

SO AL - MR R AR B B AR S T | B B IR B T RE oy
BEAZE > KIS R AR A 355 53t ] 558 F A H R R A BE 2R RE -
Id. at 4-5.

0 Id. at 111-12.

1 1d. at 170.

2 |d. at 132-34, 140-41.

* TREEEMEEE R RS YGRS B R o KR RS A
SR BRI A SR SR EE L —E R B R R A E AT Y

o o o o9
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.

i (actofindemnity ) ® ~ Bz H B EE ARy SCAHE IS I HIRGE® - 2RiM
SEERVE B T AT G FR G R K /BN AN B RRA R AT
ANREHAE Rz 5 ML A E— Pl Ay n 2 - EeaiEm S - 8
SeERE T A MEE A & Ry REA A — 0y« Hoh T RS ARG ) WA
R FIB - TR IRA MR S AR E PRI ZE N - (AR ER G’
F AT T - RS B B NS AR I 70 B R AR B AR B S R IR
B BRIEHWIREF LES R B RACHELT 5 © AT A B R B B & 27k
SRR b BAA R BRI -

KIBLEERASE B L » Gross LaREIMETEE X B 4 S iAE#iE AT
B SOIRIB AR - FEFIIMARE R REALAIHEES T » A B0 H 2 B
BAELE AR - MR AR e CRRHRrAE  E B Sk il AR e - I H DB SR
B REIATHINEIE - FEETRRL - IRIMNEHER N — TR A MTE T A%
b, - RMRE T EREHTERY ) 5—77H » FERRHEIMTERY &
M BEIR R TREHIE TE R BB ARE R - R R
A AT DS RATR BRI TEDL T B B et &S R G aniR Ay
178 > WA AR RN BL R - S BHR A2 REAIS B A RSB
MEEME - 0TS » E'E BATRIAEI ME R A RAERR R RO
Eiiav NG EBERAL DI gk n =T A SR EE) S ERA S S E R SESNAS N
1% KRR RRT ~ BUE R A RBIBIE ALK A RE @i i Tk
B BRATR - (e e B SRR T B AT BB B S AL« (AL - 3%

FEREERGEEIESRRE BRI AIER - | 5IEERE (FHR) (2003) » (It
IEBESE kgL ) > E758-759 » JLIE »

O IRERER TR, o 2 ERRN > BIHERE63 - H681 - HEGrossEl L RIS ERE]
HyDyzenhaus¥t T &5 A7 155 [Albert V. DiceyfE E & HL 4,2 INTRODUCTION TO
THE STUDY OF THE LAW OF THE CONSTITUTIONFRISR5E » 3 ek nl v Eats T &b
sEEME  (legalize illegality ) - FIFLIFELFZSRERIFEINY Tise , 2O 58S
Ry TBRIEL, -

85 Gross & NTAOLA IN, supra note 40, at 137-39.

% 1d., at 161-62.

67 1d., at 147-55.



1432 EBREBHREF2EF 48

G e A UREIR DA T S A BR ST R e R RS-V HERT (410 Ackerman FYEX
SRR IRREE RN - (BRES—EAET S E i B R Ak
HRSORREFE 6 A MR T RRRIERE ) R T EEREEBNF
AR BMAEEMHAEER RERBRINRE ? HENF LB RS EE
EIEFIR - U FREREREB MR - 1R ME AR iR A
TS EX SOTR TR AY B B A 2 — IRFFAIRY TR PR AR S HAURAE fa a1
A HITRE® - EREERRE By " 70RE ) B - FREIFY Schmitt B3RS
TR - RFIEEF AT LIERAE Gross By SMERERNH » WIEFE SRR
MRIRSHEENRZTEITRE R - MERRIEERETHERN
B A RBERREFISNRER " EHEE, © -

= +David Dyzenhaus B9/ 81

FHEESHY Ackerman 8% s & 1Bl Gross LS M i - David Dyzenhaus (1
FoR—EER AR DU E R SR ie—— S R B R A EA T — Bl OBt
fil R & Schmitt B Gross Ft S A ik AR X S0 IRRENVERES » th
¥} Rossiter Bl Ackerman Firfg AU EX S B e - 20k AR Al Hi 5
PIEARERTE L  JREE R TE K P T B R B A SRR S0 -
Dyzenhaus %k baiRoe EEE ML EZERESIEIFE Schmitt FOBLEL - tat G
JRE S S B SR B AY T - AR F AR IR IR HIRER, B sy — AN R
SRR » LA ATEEREM T HISMRRE o - MK B SR BEER T 5TE . Ry
MiEiaEs,  (Legality model) ™ -

88 1d. at 3-4, 156-59.

89 1d. at 170.

0 DaviD DyzENHAUS, THE CONSTITUTION OF LAW: LEGALITY IN A TIME OF EMERGENCY
34-42, 50-53 (2006). Dyzenhausfs F-7F H: 20054F #t 1] Grossiy i o Hi g va i =
9K L3 » See Dyzenhaus, supra note 46 « FEFARITLY FIRERIEY » ARHILLFHLL
JEAR2006 Ay FE Ry EERYGHRE S -

"1 Dyzenhaus, supra note 468%38! MRTHRELE - , at 83; DYZENHAUS, supra note 70,
at 53, 58-59. DyzenhausE K |- legalityflirule of lawE ERIZEEAFEH » HigFEHE
HimIeeEw Gigt) -
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e B LIRIA B 328 - Dyzenhaus All—BHAGEEIH S A & e e
MEITHERAYESR - BA LAf 1R 2 — M EEAEIGE > RREELT
P © B A YR M P R Ry LB TRESIRT & IE E A2 PR ESK - JRRAT
BUE BERERF AU ST A ~ BRSPS AR R SR R - 6 HLF S8 7 s
P AR A HEERF IS E0K - I TR AMEENRR T IEE
2 SRR T A ZE 0 P AR B G R S AMER 88 T AMEERR A
KRB RAIREFLR[E? - Dyzenhaus 5 BRAEIAEIE Ry BB ERVIZIGET (a
substantive conception of the rule of law) » DI R S EHE IS E B At
FIragis T s :3% , (constitutional positivism ) » Hisk 2 fLE & FEE
VLRI T R R B TR - AN > A BIRE AR R A S S =
P B R B 1 M T — (e — RS » ST 050 SR T R 2 B 22
BB FE A RAES T oRIEIAIIIRIE - Bct% - TefHE _LatrEiGE Fh i
A[LLIEE] > Dyzenhaus ¥R ~ BUN BIERIEIZIGHY EBIH I T 7 —E
(et - MATEE IR — (BB = R T A R4 RESL R BB T ikiGEt
o MM (aspirational ) AYIEIGHER™ -

TEEREE RIE IS % MR AR RSOk e i =L
Dyzenhaus JZ[figd ks Schmitt i F HERIGR fEF#OE - R Ry HAREHIG S HES
B TEISE RSN E BT BGATRET - e IR TIEIEEEEER (M
AL Gross HYBHEmINAR ) - AHEFA L - AFE %y Rossiter B Ackerman fyEH
s HIE A AR B A IR Y T — B T R v DA G i A 320
BRI TAELEE o BOEEANLL - iR HIZE 4> Ackerman {75HH AR =
AT O RBAIETEIEYE » [RIHL M IR F T IGRY BB IR « B S
AN AT R IE ARG il 2GR iR R RS0 - HE A
T B AR R A O E T B Ry e e A e ——EEE R b

-

2 DYZENHAUS, supra note 70, at 12-13.

% 1d. at 2, 19, 68.

4 1d.at5, 8, 13-14.
5 Id. at 39, 49.

6 Id. at 37-38, 41-42.

~N NN~
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WAEA T E BRGNS > (TR RSB E L] DU P -

3R BRI st B T A ) ARV ) B BRI
HERE -

Fo TBUF baltig £eA%5t, - Dyzenhaus Frfg iRy " iAiamEat ) T BEBERf
filf Albert V. Dicey AYREBUEARIZ SOk REHH G ECHTRR R - £ Dicey HURE
FRERSH CRERTER) T DU EBGTRME 1 A B SRR RS -

TERLE BB A A BRI - By 7 &1k (legality ) ARE - JEAEAYET
RULDAEAF TR - -+ - AHBR S & DA T A MARME W LIS BIBR TR AR LR
i o BUERRHER Y2 e PR R ar R - EARLTE
#HE (Itlegalizesillegality ) ; E¥f2------ DU N AR HE T WA TRYMRTZ
H AR O AR LR S AR > DU IR B R AT T BRI
TERRSERF LA L AR ~ DIRFEIE = B TR S R A -

Dicey HY=EEHH A AE A B A E B LRI Al | e
REERYERYSIIE (B "33 )  the rule or supremacy of law) ™ - SE{EAZ CBH1E
W IRAE F5lis [ SRR —Hah T ARRS EEERAME R BER S AR
[F]FRF ] RESTRE AT BRI ZEHYE FEHE ST - Dyzenhaus [K]thaAE 1E -
fFTRERY =R S IREIRETE - 10E X BB =M Ry B Sk« ARk

(martial law) ~S&E A B33 <7% (Habeas Corpus Suspension Act » DIF
fEitg T RREYL ) o DUKBRIEEE (Actof Indemnity) -

B TEE ey TRl ) WK ERIALIE - e — AR

JER B B T B E R fE - S B E R — i T B DA

" fhELCass Sunsteiniy T LR EFE | (judicial minimalism) TFRYEREUREER
HARE - Id. at 42-50. £ H.Cass R. Sunstein, Minimalism at War, 2004 Sup. CT. REV.,
47, 47-109 (2004).

8 DicEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION 272 (1982).

CHLES Ry SEE i)

™ 1d. at 107.
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W EAT M TR T HERAISER H RIS DRI — Y] B A
(strictly necessary ). i JHIME S - HATIRF AR < Ry 7 £ R (the prerogative
of the Crown) - {HAH¥FAIEE » Dicey WA FyiE 2B EAHHIFRHE -
RFEEER A RE EBIAIRIEE 2 B R A B R URE T - RER B 575
80 . [KIILAE Dyzenhaus FUERRE T - FTaliy et LB AR R — TR R A2
BMEGIEE (defense of necessity ) - tgh /2 BHAKIA HEERRIITTRESR
B bR FIRE - AT DU R H DR F R A TS | T
FHANEE - EEEENE B S EAR E DO BT » 2
DB TR A PR AR & BIRES - — B PRIz - Dyzenhaus 2805

HEMRKRE " &R GEEN | R RS T R AR AR B A DA B M 17 i
SEIERRRE AT

M AT ANV S Bl @ V735 534/ MRt B8 Sk il H1T 43 ) 2 e iy e
TTHATESCEHRAIRAINIE - Hie2 TREL ) ¢ Dicey 8 » fEBURBIRIT
1 B AT DO R R R E TR e A sl SR B BB AELSE (high treason )
FHII NS IRGES » (L HMERIRE SKEDeHe 2 SRR i - SR At RIIRF thdis H Al

FHI T RRE A S RESE ) HEWIF R E A S RES - T G8
HEREILIE - HEEAE - TREE  FTRENIIEA S B RN IA S
i Ui SRIERERE R AIAER 5 (K — EUR BRSO E - B s E R e
MEST ) 2R A MR ARERE FEAREREL - IERIANI - Bl LA
(R T#E 1L TS i S — Ii’fééww [EFE R ——BRIEED -

ERRIREE VIR T A biEEN: ) I FEMET R - {H Dicey f8HIE

REAREHE AR - EL R E e RS @Rk IREN A E M - A
B EIEN S M ¢ T SRIERS ; (reckless cruelty ) BRI
STBLER AR FTRENI AR U H B BRI - Btk » BRIBETI R — TR RS

8 |d. at 398.

81 DyzenHAUS, supra note 70, at 198; David Dyzenhaus, The Compulsion of Legality, in
EMERGENCIES AND THE LIMITS OF LEGALITY 33, 46 (Victor V. Ramraj ed., 2008).

8 Dicey, supra note 78, at 139-43.
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i HA R TECE BHYEET T - Dyzenhaus [KIHFE1E Dicey HYHE R
o ATBERER R AR E TR B B NAIEH R -

fREANIL - Dyzenhaus 785 BEREIER S EREFRIT » M5 Be EAY
HIE T RS R E ERR TRIE - RILREE v DL T St E e Al
B TPATBORREE LA IRHIRIS R - A PRI RSB E E E i f
SEE S F BN T E R AN RO E A BER T S PP AR R T -
(R LB AN + RIMEE S i B N AIERE A B S B AR
EAMER ] DA E AR FIPR HR A R i R FHE AN I 1 BB G R R
KILLEAA & ERISEE - EEBSHIE L BIR AMEE (Human Rights Act)
FIT B T35 BE 81 350 & S AMERI Tk T A A E 2 5 (declaration of
incompatibility ) FRES] - TEERREELL TIERRAVEK » RIEIERE vl ik
TREESETHRE AT RN KA BU B S R E A R I
BE o EMIEERBCE MRS - SCa iR B R Y IEB H® o fER
N BOCEEBER — BAEEETIA T RS KAk ER AR
LS RS B2 SRR A R IR B RE -

ix¢f% » Dyzenhaus i " iE3G3 18 ) MR S EEAE Dicey Blgmiy B2 RE -
T 58 AR B A TR BT - AT e DAKIERE 2o RRBUHT Y T okiaSEds | - flifa
S A RN TR A& B T 53 Y B > (1S = RERTRES 8 ISR M foh J 3

8 |d. at 144-45.
84 DyzeNHAUS, supra note 70, at 202-03.
8 1d. at 217, 231.
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PE® o MERIEREY 1997 A%y T [BIHERGM AMEER R BRI BIRRAY T Rk
RHEFHFFE S | (Special Immigration Appeals Commission, % SIAC)
Bl - M —AIEPEEE ~ — (B RIERE (Immigration Appeals Tribunal )
BRI E ~ (7B L HBE I FERRK - SIAC BFFHW MERL
SRR IRFFIAZEM: - AT DUbg AT AR B R A A A RS B R
R 0 AT E Rk o BT A2 2 TR PR B 7 KA S5 AR R R A fiT
Ze » SIAC AllE TR RELASIE - HBUR B oE B r R AR RERASKA
KEBASE IEE AR EERE S - SIAC KT 7 BRERIRES
LR B A O IR 2 S S B B A A M T — [ R Ay m R
B IR S BB AR ERE A - [RIRF I T IR RN se B0 ARE CREE® -

KESETI S » 5558 Dicey AYEEE » Dyzenhaus 22k 5@iE I E B A RE
TG FRIGH T =n FEES iR REHIBREK - JRE] - 7538 Schmitt T FI51KRE
kiR ) AUBIERTHEL - MR R 2 Rossiter B¢ Ackerman HYEX B LS
il 322 Gross HyikIMATE - HEHAFEAA T Schmitt pYFELT - BT E0EER
B BRI RTHETT - S0 AR REEI S EOE T ik
BETE AREER  KyERimREEE L AZRERTBRE AR
FLLERSE a6 FE - KL R A A H R E ARG S - — 5
HE R E G HlE &P EE RGN R SIES] 5 R AR s
VHERHEI T E A ARIRE )] - TEREAE R SoRREMREE LB & T iRIG T8
% WEAE BV MM S SRR WE BN T AMEEE S ) maie
it SR - RS - HIER " BUATRET , 369k Schmitt FréRay:#E
BN, KBS 2B A RERSIREHEST ETEIGRR
RIFDRET™ -

8 1d. at 172, 230.
87 1d. at 163.
8 |d. at 34, 218, 233.
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PRB RS RS LA Ry N — i A 3 S e 2 i U B AR -

—  fF L
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% SchmittfyZ T/ BUEF B A A BB, - T AR Ry i M,



EHISNLRRZE 1439

(=) B EN
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RS BB AN ARG R E > TR ME R R AL

H#E—ME > B EEBEARNEGRE AR LB RIHER © pi# ERAME

P o AR S EREERREEN &S - W HAERSEE R LA
AP A AR IR R E - B2 & AT ERAIE - AHEIR L - vAiA
AR AR — DI - 55— 5 > dRIME A AR th - aRAE R A
BRI -

B PR IE BRI 2 A AR SRR E B A v RIE & AR D B ARE AR Y T
- Bt Ackerman FYEXSREA IR IRE T L FE EURCRR(AIREA AR R FR )
AT A RFEEE BB EIRZOR (AIBRIBAIERER " RIS | 1917
Fo) o S5 Gross By S ME I AR THRRFE MY EAR - 12 5 H A R
AYIRE

(=) BEEHGLEEKX

AR RERE [ SRR S S ALE T T HIERSIREH
BEHRAIRTE - &5 fEEE Ackerman XS EIERY S B 0R - MG R ERL BT
FIAR AR BRSO REXEAUHET T 5 HLASAY R - Dyzenhaus A%t & SR SR
Rz (ANTEEE SIAC) - Wi AR G EBEEIGIESK - HA
Gross HREIMEXEA L REHEMIRRINTIE 5 MhME—R&GRRY G RRIEE
Ry Er] DM Ry A RFBEEFEE R — T E R — R MERE S BT R
SCRPE AR E REIAH] - SLELMT S - Dyzenhaus [EIEE 52 BRIBENT R 00 S ik
EHy TER ) T73% 0 I Ackerman HINGARZFZRGERETRENE < B THh 1Y
BX307% 0 Dyzenhaus JEZZEIEE (FR1E#1 Dicey iy TEEE, ) - 1M
Ackerman HAHERIAG LI 8 2 B 1735 5 U R S R RN AR A

% Gross, supra note 43, at 1022-23.
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FHETA L - PRy ER 2T IR IE SR Gross HYBRJIHEHIFTAE » RIEL DA AR ICE
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ZEMFHEAE BN AT B TEERIRE - REL - B
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Dyzenhaus AI#{3E A% - T LUl 2 R RIPERIERET - Ackerman ZE IR 71 TR
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BRERILL R NESMTE) - B RIS EE RS BUAE T 5 1% > Dyzenhaus
BAE TTBCERNYE ) AR TR T B R G R - MR T =
fBR R R REEAR S B " BB ryTHI - HANES BT Bl e B E A A R
H o Ht 0 Ackerman ZERE R BRI R TR B LI B S I BUA R E
B T T LR e SR BRI g X _E LIRS P A5k E09AE ST - Gross HIFE
SRERGRERL R FIRTRTEE T KB L e B e el At A BRACR IS BARY %
IBFR o itk > Dyzenhaus ZEAEG SH I A AT B LIS ERE Y B 2 - Al
AEREIETHRER T Dicey RUNKEE ST - FEEREAIII A B LI EBURIR

92,

(m) FERERFTEIES

L Gross TSR A IR EE Stk RE Bl B RE R S H s ORI a8 - e
17 BT S A B B SR RE B Y T AT METEER ) - ARif Gross AR
A E LAY B R R AR AR E M TEES - A RERHE S ME TR E AR AR B 1 S
ARRE R < IR M R U (B B R HEAE A BB 2 R B A B AR HATEIHY 8k
MBI E BN B RE - MEE NG AN HI T 15 R - ifiiafE
43 BT 2 Dyzenhaus ME—IETHH5E Gross i - AfEM TR  MEA R

%1 DyzenHAUS, supra note 70, at 121-29.
92 1d. at 89-120.
93 Gross, supra note 43, at 1133.
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o4 Dyzenhaus, supra note 81, at 55-56.

% ACKERMAN, supra note 48, at 57. B =i gl i) o FE R AR IR EERT R AT 22
Kuo, supra note 13, at 23-26.

% RiEk -

I RERR TR -

98 e R B R TR RE B A IS
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QTRATL - A BB R RE Bk R - Ackerman ~ Gross Eil Dyzenhaus
HEEALFEBEE e — 7R P BUS S ER R SHET ) — T FREMA
YR EEIG MR AR IR B OB 2 T BUE 1E B AR A
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REE -

(—) BEaEBHEX

1 Ackerman f2 2004 4 3 H#5R (RaEEL) & (HIEEREAEE) ¥
A 6 HETIE 1 i B ERnyarEm S s ——David Cole 1y GETENIESE
4> F Laurence Tribe Ei Patrick Gudridge &#&M ( KE¥&ERE) — LUK
Ackerman F[EIfE GEARZE ST ) 1 - BRI SR ARy Tk
WEIEE ) BT o B Ackerman BY RS REVAEST TR ARRIERALA] - th
AR At AT [ ORI A 2V H R T SE AR R A TR P B AT YE - (H
BRI AINRE 1 - AHE T » Gross B Dyzenhaus ¥f/2 Ackerman 4t
FI i Ry il o DU R LABEFIE R BEFRY Cole BYSCE Ry Tl - LA fham
HE TR R

Cole fESCH43ATHEH > Ackerman (152 2 5Bt AR IFR SR SR BN B
PR BB e B - H B EARCE T BB A AR AR - DLFEE
PEHRE R - MRy Ackerman RS FHOH T T fEksikSEEA S EEEEE R0 T D
R RRAEE ) EMEEEA S B B REEZ SN - hiE EERR
Ackerman  Fit g% & B9 1E 5 T AORy n] SERHI R B AR ¢ EBIER T 2E R

(reassurance ) - {EfESIRERSE » DABISR 2 2 Ry I AR S g 25 gk
AN - R B HIn s o B AR S BRENEaaE &2

100 o, supra note 46; Tribe & Gudridge, supra note 46; Bruce Ackerman, This Is Not a
War, 113 YALE L.J. 1871-1907 (2004).
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SRR TH&E: | R - T4 Cole 1 Tribe,/Gudridge &R 1E Ftik
TEUL T AR FERA 4 R AR & AT REIE ' IS L E R R E AR

M

101 Cole, supra note 46. DL bR SR B —— Ry E Y -

192 Tribe & Gudridge, supra note 46, at 1865-70.

108 DyzENHAUS, supra note 70, at 41-42.

104 Oren Gross, Extra-legality and the Ethic of Political Responsibility, in EMERGENCIES
AND THE LIMITs OF LEGALITY 60, 86-90 (Victor V. Ramraj ed., 2008). FHA L —E %
FEWRERAVFHE - KA TR -

105 Ackerman, supra note 44, at 1037, 1058; Ackerman, supra note 100, at 1880-83;
ACKERMAN, supra note 48 at 46-47.

106 Cole, supra note 46, at 1786; Tribe & Gudridge, supra note 46, at 1827 -
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107 Ackerman, supra note 100, at 1891, 1896-97.
108 ACKERMAN, supra note 48, at 89.
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Between State of Exception and the Rule of Law:

A Theoretical Exploration and the Development of a New
Model

Hsi-Ping Schive’

Abstract

Facing the outbreak of the Covid-19 pandemic in early 2020, our government
took a distinct approach by abstaining from the direct utilization of presidential
emergency decrees. Instead, it anchored its strategies for epidemic prevention and
control within the framework of ordinary and special legislation, thereby
sidestepping the formal proclamation of a state of emergency, a recourse
employed by numerous other nations in recent years. While the constitutionality
of these measures spurred vigorous debates among legal scholars, there exists a
dearth of profound theoretical reflections. This article aims to fill this void.

Commencing with a concise retrospective analysis of theories of sovereignty
and constitutional dictatorship around the World War 11, notably elucidated by the
contributions of Carl Schmitt and Clinton Rossiter, this article subsequently delves
into three distinct theoretical paradigms concerning states of emergency within the
context of the "war against terrorism" post-September 11. These paradigms
encompass the emergency constitution model (as formulated by Bruce Ackerman),
the extra-legal measures model (represented by Oren Gross), and the legality
model (embodied by David Dyzenhaus). Through a meticulous examination of
these models, this article endeavors to construct an innovative framework by
synthesizing and comparing their core tenets.

The novel framework is underpinned by four fundamental principles:
dynamic and substantive constitutional assessment, expeditious legislative action,
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the delicate interplay of separations of power, and a clear demarcation between
normalcy and emergency. Drawing from these principles, this article addresses
pivotal questions pertinent to states of emergency: Is the constitutionality of
emergency measures an absolute requirement? Can a more lenient standard of
constitutional scrutiny be warranted during emergencies? If so, where should the
boundary be drawn? Is an open-ended legislative mandate permissible? Does a
presidential emergency decree stand as the exclusive constitutional response to a
state of emergency within our legal system? How can parliamentary and judicial
oversight be bolstered during emergencies? And how should the challenge posed
by the potential normalization of the state of exception be confronted?

By offering comprehensive responses to these inquiries, the novel framework
has the potential to provide valuable insights into prevailing epidemic control
strategies and to lay the groundwork for reforming existing institutional
arrangements.

Keywords: Covid-19, epidemic prevention and control, anti-terrorism, state
of emergency, state of exception, emergency power, emergency
constitution, constitutional dictatorship, sovereignty, rule of law






