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The Tyranny of the Efficiency and Fidelity to Law:
Some methodological problems in Professor Yun-chien Chang’s
“Interpreting Private Law: A social Scientific Approach” and Other
Related Articles
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A jurist who interferes, and wants to become the direct executor of values
should know what he is doing. He must recall the origins and the structure
of values and dare not treat lightly the problem of the tyranny of values and
of the unmediated enactment of values. He must attain a clear
understanding of the modern philosophy of values before he decides to
become valuator, revaluator, upgrader of values. As a value-carrier and
value-sensitive person, he must do that before he goes on to proclaim the
placings of a subjective, as well as objective, rank-order of values in the

form of pronouncements with the force of law.

—Carl Schmitt, The Tyranny of Values !
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2 (HFF R ERYE » Eudaemonia FEEHYFETE (happiness) A UGS T EREER THWE
Z Rz (feeling ) @A EEIMEELA apse (g Enyoae - EE L Bt EE NEEEE AR
A REs R R - HILFEE EEFRZCH > 52525 Richard Parry jAS2 FHETE G R
4 2 ( Stanford Encyclopedia of Philosophy ) Fr#Es > " H R MEEZ2HE:E | FH
https://plato.stanford.edu/entries/ethics-ancient/ .
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T —EfEA 22 &R TR AR A A BN B2 B S R Z B FIAVRE (4 - ST
AR SHTIENE - A IRE TR BB S IR AR T g &, ZoispriG (fE
HPES (R 2 4 2 P (B R Ly e R (S R HE R Rl 2 47 ) /Y 55— TR AT RERR A - (B2
5 ST L REAE AL R Mt R AR L T — I i - e U2
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BERAEANFER L > SR FEEARY " R b ) BETRISHIE T - DU
A PEEX EATETRYRE(E - BT SRR EL T EEET R

SR > SRR (R By TS TEHERE > 5[ AT Kaplow #1 Shavel PRl (Y
TEFINE S E Ryl BT P P& {E(E - {H Kaplow #1 Shavell A5 g BUTEFIRE &
Fi DA T]E By I FSOVEE NG BN HAE (OAE) » HEEAUAEEH
J.Coleman FT5HHHY » B —THEE#EEE (Tautology) °

Coleman f5H > Kaplow A1 Shavell Zaes @ FIESV 7= ELERF T1EF
FIAFIFTRE 2 [EEERE ; FHit > FreiVAEES > S EEN
F o BHEE > Kaplow 1 Shavell FE M ATRER A—TE(EEN T A ) T4
BT o HLPI SR A B A SERRE S T — R E SR A FHiE s fy T i
NZFEFIFIA ) 81 TR CRIB A ZEFIRTASE | - MHERTERTENESR
T AR R TIAER] > RIS E AL E GRS EFER R -
BILS > (EFIBESET AR > B T ARG BRI Z BRI A | -
MR RE R T RER 2 - 2R OERRE - NS T ) TR —H
BWILPEFIMEE > A RIS & —HESER I EE - 3¢

i Hameo A2 T > RESVELEFIMHE 2 BICE S ER B E R T HERR
PR R P s i A (BB 2 1 2 1 1 e B T B R 2 Y A S S R B N B & (A
] DA AERE A TTAE - (RIBERFEE ZE3K AL Kaplow A1 Shavell &&s8 T » #ad My
EE S R E R TERe EEF BT A - A Z FrLlsER
AR AIZRBAMEA—E " AR | (ataste of fairness) HYRF (R
i (HR Ry s A RS AR S AN B A IRES . RIb R B RIER 5 2 i
7o EENEEEN AP S E R ER T o 8

35 See Louls KAPLOW & STEVEN SHAVELL, FAIRNESS VERSUS WELFARE 4(Harvard University Press. 2002).

36 Jules L. Coleman, The Grounds of Welfare, 112 THE YALE LAW JOURNAL 1511, 1523-1524 (2003).

7 REmE A P EE R M AR EEMS - R ANEEEE T BEEERERFZ
AR AFA TR TN EE R TR - B iHEEE > see Lewis A. Kornhauser, Preference,
Well-being, and Morality in Social Decisions, 32 JOURNAL OF LEGAL STUDIES, 316-323 (2003).

3 AHT AP B HE BTG B MFIR BT (EYE ? 41AEEEEE Coleman FTf5 Y Kaplow

I Shavell 2 A #f 20E AL Z2AVERHT (explanation) - JREE(ERF " A ) BESHUMIL(ELY
REREE T PRSI ARSI RS T DY - ST NE AT Tt " A

& —fEEZ FAY S]] o See: Coleman, supra note 36, at 1526.
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(B2 - TR (EBIRAE T 5 WAL SR Fr A ER Y > /& Kaldor-Hicks 4841
FOBSKIEH Rt By T R e CBLESY) A ] sEga A & A
fHE - NIL B PRESF REHEFIRE S T ELNs - RISy e T 43
AetEARE I - EstEE SRR (A —EMEZEME) ) AvtEfitie > M

EERIEIN (FEORD) tEAFEE - BRI EEERIREER ) AT - 7R
EEEE T - @SS A ] A— B LR HE 2

Pk (M 7AE2 7 David Dolinko HYER IR B B AG B AT ALHY B REIE2 - 255 =
IR R > 4R BUR R VBRI (R ~ HEEFEA ~ W0 50 ISk
%) HEERRE > HEPRRUD T B NIRRT (BRI E R R ARSIERY ~ SR A2
Z FEREAREE (UUEEN) S - REREES TR LERE 1
TR T -

David Dolinko {5 & DA H: {51z [ 57 #& Kaplow {1 Shavell (7351 B & - ¥ ° Kaplow

39 See Jeremy Waldron, Locating Distribution, 32 JOURNAL OF LEGAL STUDIES, 285 (2003). & |- » E,
S IE SRR HE A R o B AR A B4 GFE Kaplow 1 Shavell B AFREA - AR HTAEE
FEEIFA AN AL oM It —<EiE > 5 H R SO B2 8515 F H 58 (Gary S. Becker ) » BAF 1977 4-{F A
[] Ko H B SO ELASS & S 75& ) ( George Stigler ) JE[E[Y ( AnRME AT 5 ) ( De Gustibus Non Est
Disputandum ) —ZHRAIEE 5k o S E ST BAUADUR AT REfRaR 2 TCAR » &5 © a4k - BEIEE
& MRV SO EEIREIM - 2 ERMIAARITE - 5 7 HRMAVAIE - H 168-173

(20204 ) o
40 Louis Kaplow & Steven Shavell, Fairness versus Welfare: Notes on the Pareto Principle, Preferences,
and Distributive Justice, 32 THE JOURNAL OF LEGAL STUDIES (2003).
M osRokfiE (£ 7) H 59-60 °
4 Dolinko 2 @l 1 H if 4t > See David Dolinko, The perils of welfare FEconomics, 97
NORTHWESTERN UNIVERSITY LAW REVIEW 351, 358-362 (2002).
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(154 BB =F FRUBCARER 771 ( Cost-Benefit Analysis ) HUfUELBIFE AT
B R AR NEEEEE AR BT - REEER T ERBIERA R AR
EETEEGHES T2 TR 280 > REEESHEN T TR > ARG
IMTEE S R E - 1205 T AMIER ARG ITRRE (AR RER 885
G0 182 ((HRE) BtGREER T HENEFIR AR B E#L A ——3FtLfl
FRAIOIEDER - ftEps b iR 2 B I ES i~ FEFHE -

e BIEE M ERE - (1R RS RS AN ERE S 2%
1&g BRE S B 2 it - AR E MR R AN - Bl " ARNERE
By R &E S TR HBVZARRE - HXCE G A R 2B (hindsight
bias) HEFTHIE - 10 F] T2 F MR LB ATHYPEEL - RITE A& HEEAIE A
JEMHURAVEL © INRCAS w3t B 7 7 T T A R B BRSO A AT A K 2|
Z—VIETHEILIE & § tEEH - CEOIERIE 2 FATRE A I T > A
FARIUH SR R R AR S AR B Y G 0
ViR M S A 2 A (private cost) Bt 0 A LA R FTR R
TRAARE A & Y BN E - BABESEEURBEII ARG ST o PR
FLLOIF A S EPRE N R A2 1% - IR B I P e iR B Aa & 251
TT A R BT R AT EE - e & B REI A i -

BEAR - CHERE) X5 [HEIARE van Aaken TE1T Ry PR H S T BrAY L
H > FEHEEFIREAIE TS "N, #BEEE (loss aversion) FE—a8A fmaR - K
AR AL TRl RN REEEIR AV E LT S e
B o MAEKAR I ELET » AITGECA ~ 205 B PO - & T2
IR R R 2 AR IR RS (framing) HEFRFTHY
R EE (R o TR T EELLpIRRIEEE - (R HEE AELIE
AR AT EUAE S T X L ad s B R 2R B AH SO EER AR ER R A -

ASLER Rtk (BB R E B A Tl 2 —sE T Y - EE BRI S B IR5E R

B EGKfE (3£ 7) H 121-125 -
“ [E|FTEE 0 H 126-8
* [EETEE 0 B 1289 -
“ [ElFilEE > H 130
Y [ERTEY 0 H 134-6
8 [ERTEE 0 H 143-44 o BRI —R A a5 S AR AR 43T > 25+ Sunstein o BIERI
R ETFRE a4 - B 108-110 (2015 4F)
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At CMHEB ) - B BETEARGR T » B AHE FHHEERALR AR B
MLUEE - BE A SR E IR - HBEES R/ SOW - i B Z R A ERAEEIR
S50W - PEETRMIEAR > s A HEEURIIHIE - BA L N ERERRETT 5

A
BHHZE 50 0
VY E 3 30 20
WNITE 20 20

FERAR R I ITHIZ R 2T - WHEREENEHER ) - RIbRAET
LI - s EE BRIy BN S - FEETRR - NIt - B AR R =
B1Z 55 » AEA G IR T » ORI HHE TR » (N Ry i i
ZEHEER T EEAHE (B S0W) » 2R - B ATEE R AR T EMLTTE
AAHHE 5 HEAE EAER - BAERF LEZ G RESURE R 2T R MmMIERTT
ZE o A > R ERASS R AT A VAR - S APl BRIV A
BT [EIUE 2

FEHR Ry AEAT—BIRE T ARG T 2 AT DL ELE AR
FEF A R AT (HE - BAOR AT E4E) WREH rule of law » [fIEERLE
T A REE PR LR Az s AT B EE IR R ER A

ORI R AL SRBLLBIR AT 2 g0 B R AR XA M - MEE L EMRTE
(balancing) # - see Louis Kaplow Balancing Versus Structured Decision Procedures: Antitrust, Title VII
Disparate Impact, and Constitutional Law Strict Scrutiny, 167 U. PA. L. REV. 1375, 1451-8 (2019).
O FFRNIREEBE Y BOGE N AEE B LGRS "I ~ FrEk | Hs A E =1E A

S5 FFRS) o EBEIZRMET) (Z) 0 H 82-84 (2007 1) ; BAEETLEIN Y $1#Ef 2003 FEFA
A B YRR S e BRI R R TR - M5 REE IR RS R BRG]
JRAN > ERAEEOFAE R "Bt - 28 BrE - @S IEELR AT ? Bt
ROEBEREAENZ MY " aEAE o FIHEDEZEAT] > 21 - H 225-226 (2008 4) - Mi1E
R TR ENERTR T 617 SRR AR S R 3 i R ER IR - 2R E B ET
TR LSRR RRAHEET T & - 88 F - S ibehshp kL 3FH 2% 0 F w0 6l R P A
BREOHE® CFF L R2ET A2 BESF BRI BERE T EE R 1R

FRA TARBRAN - 25, &8P S g P AE 7k > H 237-238 (2009 4 ) ©
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EIEH SRk B EETE KRG - R AR 2 (W) —& 4
185 DR EE 2 &% » FaHVEEB TS rule of law o ST A& 77
W5 & rule of law AEwAL - BIE5 T EBBUATTEERZER YT (John Rawls) Y
PUTEFERE ARV ER A BAGF AT RE M - MU DR B AR VR B A B
AR E H 3 SN ERT RMsm - B B EEE S A AL 50
s Zh e BUECFEEE AR BENE - R EE R E A aE T )
AEVUTE A o S AL 3 MRS G 2B I T BBl — By i =46 7 AR
W EATE) > BN T ge e B FTHS R 18 Sy YK - W A 7 A — B
R TSR 2 - MBI ARIES AR AIFEHAEREAR A REM S
RIEATT By BB T B E A B - RIL  JAREBEM st T IR A EZ /N E
fBECCHAFE rule of law | 51

(=) Rule of law HY T 22 S am i B A 2 &OB 3

FEREASCAIEENG O E iy - HR{@AHEES Waldron 71 2019 41
— B SRR o fFEEVE rule of law % > Waldron 7742 7 Rule of law e AEE Y
RN rule by law DAE¥ILL « ZFTDIMEZ By T8 BN o TERIE 2 HHE
HEEMHEEL  BFEEFEA SAG(E rule of law EFFELEZL L rule by law HYEPY -
TEZIBE T 2 HIPRAYERPE | (15 rule of law Ed rule by law ‘R[5 ( {155 \#L
200] rule of law ) - FAREE » BHEE(TEE ? Waldron {E—({E{R 3 ZwAVIHTH S
THHME R REAFAE - mEE MERENAE - JBFER TSR EE
7 o rule of law ;245 "JARY (of) &) | °2 5 1M rule by law HIZ45 " & (by)
ERARGDE | o W AEEIRYAE - BN E R ARG HEEE T HDUEK A HAY
1Y T E BB (Instrumentalism ) » fiATE I ©

HIAICR B A » BEHY T rule of law B rule by law HYI& RBIIAE Y B RE AR #IHY
BB  7E rule by law BIEE YA > WRKIEBER A2 > EEA2 Bl
ARG R T EIMMAAZ - DUERRTEZ BN OX8 > BARERE
WEKRRCREHER] > tEE T BERVEETR ) o MAE rule of law FYELET » RIZFTA
NHEREZ MEZE#HE (binding) >* -

ook (§E5) 0 H 11-12 ¢
52 Waldron, Jeremy, Rule by Law: A Much Maligned Preposition (April 25, 2019). NYU School of Law,
Public Law Research Paper No. 19-19, Available at SSRN: https://ssrn.com/abstract=3378167
>3 rule of law A EEVARFURHGE Rkt o MEEMUAE » MM ESOERIRNE MEeE R 77
M BORE—FESEABEENLEE] (Rechtsstaat) —3E » 5[5 T HIVEGBLEEE%
BESfE e G — B R - TREBLE G ERESAEES S b EAY R EERI S A S R 5 - #UA E
MR ASAERE I rule of law B > LIS 2NN HEREE 2 - HVAGEDA RIS
LB et » 2, s EF AL (55 50) 0 H 281-300 -
S EEIEIE &Aoo AT 3 - {H{5EE Waldron H2E{LIE ST > see : BRIAN Z. TAMANAHA, ON THE RULE OF
LAw: HISTORY, PoLITics, THEORY 92-93, 114-116 (Cambridge University Press. 2004).

20



https://ssrn.com/abstract=3378167

HRIEE > sz e — SR E BENAZ T SHEIHAVEIERIE ? B
[l EFTZHYE B - (E—EEBEENF - BN Z T g A LT E BN T
ZRASRAEY © Z 7 FAEFEWMH TZEMERE - alE—E7T e NEEE LA
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ARER] > 2l " EESRIRESE ) R EEHESTEAEERERMNE
MR EAER - M52 —HENEZESCARERRN—G T EEEH
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FHVE(EE M - gk T EEE 48 | (Practical Difference Thesis ) °7 o

HHEEF rule of law BB SR E T S » HIEZEEAFEAERERaET
—FE s BRI E BT RS » RER A EayE T LUBIR TR -
FEPEAER > H#9FF rule of law BIEEHERPARA A — 2K - E2—E
DUAERE By B BRI AIT FoiH(EAEAERY T NAEERES | (internal point of view )

* —(EATRESEUE + ALY B BIAEAERIMIE - (47 van Aaken FTaBRYIRRRRE: (loss
aversion) [tE—32RIfRaAIREER - JRR > IR E 1SR CFER B REFFORF EHEf TR A B EECR
HIEZ T2BE > AHERGREZGRT > EETLHE -

ARV » 5 NN AR ZE B R © Ry EE R EARE AGLUE S » R T — AR BeR - B
TR BRI BRI - AR T RAVPI T2 2 KT

A B
HFE 0 50
ZAE 20 20
[2WES 20 20

BIERHE T B Rl it » BBl T T R RGE IV TRETERITR - (AR T AR — BB VA
A S AT WG HEMRSE > At ESAER - EEIESFEWHEE - AENEE
TEER TEELTTEFENLTE -
* SEE DL DR RS ERRE o — BRI AR (CRaRe B AR A
TR RERLEA—ERE A (Deontological ) YEH - ZiEfEAKwIEE re& T34 IHERS
DITE i E P LIA RIS AGE R AV EHE - EHEEEAER TR (Triumph) FYEFEH55HK
A—HIREF B G E  B O ATER T 8 - (HE/DEEHE PO RTEE - M REMF

(interest) &l DiE M ME - BOUEFIRIFIZR AR GG A ¥ - B0 > BfEE h—TEEFEEELT 5
ko R T EETRG ) W EEMAERARE > HILEDEMAAERTRNVEE - EEVTE
AE W AR AR B R 5 SR AT —dp R N MRV BB 0 R 2R T OIHEA - 280
0 B RERIRESATHENT - SR R BT ( HBMEAR SRR MM /Al > RSN
Ran sy L e« B pRHERER SR A imEr ) o BEPASGRES:  REmIUES
ks (FBEAIH) -
57 JULES L. COLEMAN, THE PRACTICE OF VALUE 133  (Oxford University Press. 2001). & 37 B ayfE R A
B (Fhli@iEs s ) MetEA 2 ME (the nature of law ) B17ETE 7 B0V smEHATE AT
e HEEENZE B AR B B s il 2 S DL TR I - WG DA A BB BT i) B
BEl % o ARSI AT LB R B A A B B TR Y B S B AP R (M2 B B B 2 e Y R R AR
Rz BELLE - MEEfR A EE R T AR » A ELOR AT 2ns (BRER)
HYFFIEAFAE  BETY A E RS T AN EER BV R P SOURIENT » 25, © S - JAERRIS4R - E58
TR 2 R (2007 ) -
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0 AR EE -HEEE - BHEENTTEIERTR o HEHIFF rule by
law BELH R > A RENA S ey iU AEIG R E B A S LR

EHERT rule by law BB NS & HVABGENINE BEEEER - #KA
B A T BT EAT DRI EE AENRE - (22 » B HEET rule by
law 19 AFI2KER > PREAE B AR i E B BT = s A8 B T A
FE AAFTE (A g) (WEREFEE—F - BB - R THEE
B o B R TRAK B SOELE 774 (economic analysis of law ) [Fh—#f52 1L
FRFFTREREINY - HEd R ARE IR MEBGRE - e By » S EE X
e T gdcree 2 & (f213) &g | % B5—T5E > rule by law &
BEEREREENT > E2 ARG GUEEERadagRl - BA88 D
MrLlgEEsAIN (alter incentives ) {E B AEA EEIhgEH S - DL T EENEET
o AVEBE R B B N RAVTEI - TN EREEEERaE AN E
5 Ertra B FRERalE o [(THFERMR0T B SRIAE (FiF
HERY » BARPTRE R AR E SR B R ) TERFESEN - (e A RUEFTTHIH
TN LA TE) « JARFTEANER AR » BUREER R T ERTER
KA RATEMERH L - BN EEBGH —(E E R A T i ny B i
(N EEBHEHRANMTER TN, AVl ) > e " BN gE
(content-independent ) FYJTT, o {HE ALK 3 M FH R RIMEHITE Bl 0ol > R
AR TR A BEEEE TS TR TeIEE iy A
TEREAILTE) , (VR EEE A (E E AR (IEEAERNE
KT LA eI - A IR AR ESRBAIE A RESCER ) - i E
It BIEE T LA A (5 e AL AT BN &2 rule of law HYERRE 176

# NIEERLE R A2 EERE (H.LAHart) FIDIRIAOEERIFAVIGEE o BRI A2 AT DR

EER" DIEE BRENaG< 0 BEEEN A EERE B A EEERNEFRIVRR T2 - See H.LA.

HART, THE CONCEPT OF LAW (Joseph Raz, et al. eds., Oxford University Press 3rd ed. 2012).

* Rk e (5% 12) > H 295-96 -

0 HANEUER - (BB OLE) SELEI T BLER

1. RV EESEER iR

2. {mEF AT

3. AERIVRZLIIRE B S S N R AT

WSERRITIRE S TR AR G LR R fy T RE H AV A T B TH -

HMTAER] > 78 T AR ARE | 1L b KRS A R EE A E O T RIS > M

EEEEEERE " TE  iWELET - BN AT AR L &BatriEs " mir ) iR TR

S ) B T IRAE 2 Ry "R B - ARG EREH—E T IREZ

TRATERZ X B R < (HDARRAHEAS FIRE & B 512 - [RARR maPRIEE R AV EE  sA]

DU R T RSN S X o BURA T R IR EL X AR SR (RIREsk B EERTGH) 2

IV EE | -

EAEELE TR Rl T ERHAE BB, - 41 Kornhauser R[IHLFEEFRATH

MR EAELL TR BAE 0 JTHIEL Jennifer Arlen &3 2 X EH - HIRHUAREIEE

TR - (HHEINARBE LT B R - B s R /) 2 1% Kornhauser 7 525, - See

LA Kornhauser, The normativity of law, 1 AMERICAN LAW AND ECONOMICS REVIEW 3(1999);
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ARV » B N N & BIEE R R BBIAR S DTN A E 2 &L » EH ARy
M5 rule of law FYFHEHE ? E L > BI{HZLE rule by law HYRI T » Ryt
R E HY (QEERERD - RERIERK B BB EARE 2 Nk A
HETE  (B{AFEE RERE T THSMYE o HEBTEMAEN > #E > %
NHEE 22 EEAT 2 TE) - MBS EEl TR SVEARE
FPAMFETE T TH | BRPINEREABRTE) - Wit BRI S E A
ST AT RS > AR ERAFREE T EWE AR aREREN® - Bt
B RK A ETE S AT Y > BLEERIE T rule of law FYEK 0 BEFERE
TEAEETE T A DR ERE A ETE P SR | iR S R o

(=) A1) 5 PR B TE RN > RIRI LR BER R « R bh i e R =R Al

#e T v] HERA (%

FISCET s B S5 T — 78 rule of law FTELAAHVERSS > BIKEH S
BEZ TZES W H - A8 B &N ARG AR, B
R o MEL TIRAERARIER ) AFRE o ME AR ITES THIRCA
BT - WIREESEH S EZERERITES o B A (eI RE A
BE| ARG LA N F—IARERZ T BIAATE T L NILERETHRT
AE S MEZ > ARG TSR TR SR AR R -

HE L EHE THE ) EEEEIN AR EAEN AMSEE WAL R
e A EEAVRERES - BB AT ST A AR R B A Y 5+ o
MRS ST, T B II AN | (content-independent ) T2 (E 2 FRAERDZ
EAVFERL (authority ) MEAERE - WifE 2 By Ree (JERAN) % - (H55—J5H > VAR

Jennifer Arlen & Lewis A. Kornhauser, Can the Law Change Preferences?, available at
https://ssrn.com/abstract=3656461 (2020).
61 Waldron, supra note 52. ZE& |- » Waldron L2 IFEF5HY » rule by law BEZAE B rule of law fHEL
M E AR A EBaide - HHEEEAE ruleby law 2 FIRE{SH AR /DB A B A R A 2 2K -
2 {HiFsRaRNYE  BIEERDAES Rl H A B 2 T E » HATEKRA AR RS A (WEKE
FIEIFERE) - BEILT S o BHRE AR S i am il DL sy 77 23R > RIE T2 FEEK—7FE good
rule by law in the best way » [fj & T ¢ 2{ good rule by law in the best way » — R MEEE A
ZEBEEFTS 2 S TR - RIEASGE By SRk (BB ATiR S (WU 20 B8 Hf St G HE
ETHER AT T FEEHENESR - BE L EEEAETEH S8 AT rule of law
T IEEAHEEEY) (Lon L Fuller) fZ0 EAE 5 TR I A AT AR EE 5 [ 48 R 3 =X
rule of law » HACH L IF 22 EHEH - ZBRIATS | HE %> 55 » See JOHN RAWLS, A THEORY OF JUSTICE
206,n20 (revised ed. 1999 [1971]). {H#&ZA good rule by law in the best way fFiTsKIESE » HAWRAN &
rule of law ; MAEEEFEE rule of law » RIEFFELEAHHEZFE 14 (Ronald Dworkin ) FrtsFay -
BE—EE5= (noblelie) > see RONALD DWORKIN, LAW’S EMPIRE 155 (1986).
8 DUARE () F|ERFIMEIVERI > 25 && - ARFBNEAIY > pINEE 27 51
HH > B 198-223 (2015 4 ) : & AHEELEFREHE > LA R 0 2016 4F 02 H > H 301
(2016 £F ) o
O R B HAI - BMELES - A 0 3146 2 - H 1-58 (2002 4F)
8 [EEEfE LIPS R HIFTRE T AR BT 43  see JAN-REINARD SIECKMANN, THE LOGIC OF AUTONOMY: LAW,
MORALITY AND AUTONOMOUS REASONING 167-70 (Hart Publishing. 2012); Jan-Reinard Sieckmann, The Dual-
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i EMEMEERE (Claimto correctness ) ® 5 [ & T EHRIEMEMEER - HEEE
BOVAES JTREEROR PRV B EY) o I R— A B ERTELBIEATY - thH
SRWNFAR 2 T ) SR R T R SR Y B EE AT RS o T DL B i R Y A SR A A i =

(balancing ) » Wit E & A [EIRY R AL [E fE M o BRIEE » AR MERVR &
W EEEBIERANNY & | FT2CE0E ?

Bl gE B TES - TR E - ARV - BT RAE B AL
(Joseph Raz) HYEEZKER @ & —TEfHE#r EAYRERLS - MRERERVIHE & » 2ER
fickE A ( the dependence thesis ) B i 58 17 @i 7d ( the normal justification thesis )
RS « BRI TR & T B CEE i E VR - At
HE 7 - B35 ORI R & 507 2 HET A ER AR 2T
EEGIRRIY TAE T - ST LUKIEIAERHS S BI AT - R EepiR RS & 00 A
= EEHIHER - HEERRBA G -

S AR R T ) B - Rk R AT E SR
SE R o - [ERR AT AR - 2 B R AR - WA B
—JESE I Cprinciple ) 70 » BESATR ELHEHE 1177 Ff) ELBPSH: » B IDAAZER 25

Nature Thesis: Which Dualism?, 33 RATIO JURIS 271,278-9 (2020).
0 VEEAIEMEMEEE HIEE A 7EE Robert Alexy P2t » IEFE L AE ML HDEEEE £ AV T HE
e o ASCIEERFTE (A E RS SOAERE TR0V T - Alexy ¥ LB BRI > see : Robert Alexy,
Law and Correctness, 51 CURRENT LEGAL PROBLEMS (1998). =& Alexy FIVEE 28 F & & smELAY S 3T
Bk 28 EWEH - AP S B EEanE —&m Alexy Bl Raz BHIVEAER TR F - PIHEOES
] » 9 HA » H 229-289 (2009 4F) »
& AR MAE RIS AR M RE R R AR AV B B 2 | » Nl S e Ay 7 (R A - AIRHE i
IH 9 T AT A BB B A R B R AT ES 07 - AP R U R AR B (WVERRS AR E
) EEME - A e — R = (EMEERF R M) » BEIN AR Rl 2 2 H
[[] o BFOARA R E LA - DUROERNEH R R HE—UEZNITE MR As—FT8ER
FHE > neEEH —REFTREDIE o 5 b B Ao B AR — M MEET B 0 see
Matthias Klatt, Intergrative Jurisprudence: Legal Scholarship and the Triadic Nature of Law, 33 RATIO
JURIS 380(2020).
8 FofErpaTEm - ASORERHE LG AR & EEE RS MR T2 M3 © W05 56 Arist » =
W RERERINL S Z R AT > R RE SR EMSCE AR - (HRIER R & B RS R T
# (KL EEEEESEE E AR D ) » i IIEE S8R 2 Rm I E AT
FREEMY I —EE R - f5HLOIREAD AR T RN P EFIRES Z Swil - 25 ¢ Greco % - ##
TR IREDERILLEIER] - 5 BIASEEES - 291 8 » H 14-15 (2019 4F) -
89 M1k N B EOEFEMEEGR 2 — s EH » see Joseph Raz, Authority, Law and Morality, in ETHICS
IN THE PUBLIC DOMAIN 210 (1995). i 22fEREm 748 2 AT AR SO08E - 25, B E - AR
FEMEERTY "0 ) 2 2 —DARGRRELAY 22 7 P Rtk DI RUE - RIABOEZERT] - 27 880 B
358-362 (2020 4F.)
70 RSCFTEE A 2 BRAN Cprinciple) —3d] > KESRTETEE] A2 Robert Alexy HJF]/Z - See Robert
Alexy, On the Sturcture of Legal Principles, 13 RATIO JURIS 294(2000).; ROBERT ALEXY, A THEORY OF
CONSTITUTIONAL RIGHTS 44-69 (Julian Rivers trans., Oxford University Press. 2002). SR /42 ERE R, -
BRI » TREAEERFRME - H 67-68 (1998 41 ) 5 5REEFT  JARRFRI  TAHAS S B AL SER—Robert
Alexy JEMR[FANEREROIER » WH{OEEE - 24 ) » H 1-46 (2002 ) 5 EMEHN » FLAT ~ JRAIBLEAER
M B HEEZEHE > 538 - H 74-83 (2007 4F) -
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—ERERVEE WA R AIFTETHY " #ir& ) (balancing ) BREE TEA:
FE o T BRI YE o AR S H] TR ?

1E Alexy QU HFE# A Z0 (weight formula) 7AT] » TR RIFE WS A gE 2L
2y 2 - H—2 B UR R E B E SR A ZE - SRR HF 52 pT
REEEAEM A (Radbruch Formula) 72 T il A (E A AN AR -
ZFTLMER "Rl | R IEFRAVIE A R AR B A T N VIER T
AR AR BRI T BB R A (FEN A RN AR - e B i 2 b a
50 (combination model) » Z (AR RNRHTAEEFA] « B —FEF A
[E1YE 25 AR AR AT & W R 1 A HAL » WA 2 =R A
BIEERAE T & - BBPIGH - B —IHE AFTRL A AREEAT Px (LHUAEE
% - RS IR B 55— 5 ATl n] 2R Al Py aiEd > fEze > R EZEmr 2
BT Px Bl Py [IJNE Px AL B AR AR AT ARV =UR R Rpr fEH 5 25
Py Akl > AP EFRZSTY Px T » Px B A3 R AR T A BT =R AN R.pr fIEE
T Py BHHAVERET -

AR A SRR AR Ry R AT AT - AU EE B A h R &2 R Hy 5 2
bR T LAl AR A E R L B B T2 BR A 2 R 85N A RER " B
BT  TEEREAEER - DL TR AU JERE T EEITETEZ
BARE ) FIDGAPEIIAGIE - MEGEL TIRG ) BEMAY S —H > BIEERE

7 Alexy fEMHT /AT (weight formula) IXE BV SCERFRIL » see : Robert Alexy, Formal principles:
Some replies to critics, 12 INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAw 511,513-5(2014).
72 B S H B FERNG R T EL1EL T o See Peng-Hsiang Wang, Formal Principles as Second-
Order Reasons, in RECHTSPHILOSOPHIE UND GRUNDRECHTSTHEORIE. ROBERT ALEXYS SYSTEM 429 (Martin Borowski,
et al. eds., 2017).
AR TEREAELUEZE M (Legal Certainty ) Fi 2 » B &8 H BRAR By 20 e VEBL B B TEMENME 2
RAGEY{EZE - See Robert Alexy, Legal Certainty and Correctness, 28 RATIO JURIS 441(2015).
RSO DA AE T FOIN DABR A - 40 0 BEBRZE (5E70) 0 H 68 EMERN (51 70)> H 82-
83 -
7> Alexy TS RESEAREF > IMATAMEMER » WEHEREPARAESEHNITE -
HERNAKER  SBRNEER TESEIRAIESNEZEE 2N BEME RSN - &5
NA SIS Az HR RS E T g3 AR E s & R i ghek s © mfE ey » F5H0R
REMEE - AN E R & R A o Alexy SLILEHTRE T R RIS & R YA - Alexy
HYEmAI > see Alexy, supre note 71. ZAEEANH 55 Martin Borowski Firfis tH#Y » &2 =R AIPREE
HIAHEEMRE - ASCERE Martin Borowski FYETES » BN 5m T =R RINE R e M AH BE 5
At - BEER  EASCRE T HEE AR R AR - B AR 2R N E M 2 AR R R -
Borowski HYAHREELH] > see Martin Borowski, The Structure of Formal Principles - Robert Alexy's "Law of
Combination', in PRINCIPLES THEORY; ON THE NATURE OF LEGAL PRINCIPLES 19(Martin Borowski ed. 2010); Martin
Borowski, Robert Alexy’s Reconstruction of Formal Principles, in ALEXY’S THEORY OF LAw (Julio Aguiar de
Oliveira, et al. eds., 2015).
6 —{EETRERVIOIESRE - REVAMA T IR RAHKE | sk (BIEVASE 22 /&) - IREE R KRR T150A
HEAMEE - RIS R ACE T REI R R o HILAOIERE - EFERE AR I RS -
BEE 22 Rz PaRlE "EEE, ER B Eimilen s s A ALLBIRAI > #r& - WA
FETEE 699 R R EFREH A A EFE L AE * 8B g - T2 TR d WA
FAHERAENELNNEZDRT P XEEF Lo FHFRGRBFFI IR 52 LR
25



5 23 RERACENITZ - E2/DFRERT " RARE ) R AT
FETTRRE] » BRILTT S > RIERE AR (E AR AR IR RE S IIEA el By
B > AEAW TR ) FFEE DU IR A AHE -

itk — ] RERVEE R © FER MR REAVIDAFA] S T —(Efr 5T
GBI H R AET AR s AR B A B AR o IRIE - EET
HrEE HA T FE G R E AN A ARSI B R Z N7 AEE R
HRAEAREF TR S KAV > 72 " TR E R AR AR ) —5
AL A e E T EA R -

Eatts PR (Z7AFTR ) 2 EEAE AR S nT RERFE = > BE AT
Syt B ARE B A 482 B F P B E AR 453 ta] o3 IH Rt
PEERAS G o M ] RE & R EL B R Ry i & (R BE SR - HOTE - R4 sthiE
A AT R AR Ry 5 U5 B S A AT E AR R N EE
K TIERENE § #YJ5 R _EEERERAEREAERY ~ SRR BLAE E ARV B R R B S 1
ATEHE™ o (B AR A R T R R E B 2P 2R R (Z27EFT I H)
AR - IRl BE IR B T H TR M ) AR o TR SR 4 A5 AR A EL B
JFAI - AR RS SR B B ARG AT — BT T 2 » A G oo i

5o EErgRAEE T T RE L AR IR EREE pAGs AT IR
Rt~ E— TARRGE > MEERES AP REB P DU A G o A AU LD
B A EE st

BER) P - TR pd RaEERAI AR H B A1 B2 pd ox 4221 PSR

AL RAES LT ESP LR R EANE S RN D L ER AT RS P RS
B2 L b2 FREFRATAF e (EM L A rRd)
77 RS A A o (R AR By T AR B L R 2 A I o (B (a4
NEEFTEF AR M 245 R (BIER A > (R HELSNEURNE AFTEFHIIER )

EETREEL AN, HE -
B HE L BHEAFERIEE g — E R E T o HHE SR ERARRIIE =R AR 52 B et F0
swag 0 A RE B —REFLATREREE - ASUEERE HIEAERI T se AR EIEE (AL B
i) > A EWERR AR ZRAL - (LA AR #e Rk R BER F al > A s AP TR | -
S LEBIE R R | ACGE K IERMEM I3 I B S HEr BEA S M > mA s L EgE =
THCITEES - BB S AE B SR T BB E E AT AR ZE ( Kosten-Nutzen-
Rechnung) JRIEAH A LLBIE ARV &S - 2 5 © PREASE > LhBIRRIZ DhsEslfai » H BUEEEHSEE -
231 Hf > H 69 (2014£E) °
80 (HEL) B —(E T REEIER  7F (HHRF) PR IREEGIE BB AR s b 2 T SFHiHaE | -
e (CHERE) —F ot o LeBIRAEE 8 Z 51 S AKRIE B A T IMET BRI 1L AR
b FIRE S B8 P B GS rAT » SRLLT S » FEE S EHREY > S EA 1A | BT R4 EE
MERE (o] s — E PR FE N 428 (52 A ELBIR A > (22N @ 1L AR T BRI TS M A SCREE R
BiFrEa R Z L] - PatEEREA T 4E B 1 ARS B A B 18 B BRI A 2 43 M B AR B -
(HERE) DIRE T3 1o RAEm Il > S/ - Rk (3£ 8) 0 H 145-148 -
8 EAPRFA T ERBIE R vos ARG M ) BET R o FEUGRAR AE e —A ME A B T e o AV
SBARER ST B sk vT A TR IR AR RIE © DL TEA ) iR —VIEE  WRHEFIE M EE
TEGAVE R RS - BB A R TR ME ) R LUEE (DU R B TR SR ) 7 6
It A S R R Y e s R AT R T R — 2 -
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AL Z 5 BRI EARAME S 3 R Ak (BT TR R M AR F LK A
HIRE AT A - g st A 50 Ry I Erh 5 Ui L B AR 1 > DU
EHASNSETER T HEF 2 ENEES TEEL-

Foltt » ASCREE R (R —F5 5 [RERIBEGHHHATS (4K
) —XHaE AR g o BB DR (ERE S S T T oM TR

iﬁ () SCEBY (&) —XHE TR (GR) SCHAYIEERT (rEfb) Z Bk
EEER - EBEITRERI— S ASCEHEDE (B ) SCH (808 ) — 0yt
L A RAILE - BB B E IR &Ry (2R Pkgiﬁﬁﬁﬁf AR ffﬁzliﬁi
9'}% Ty —JTHPREE EAA - M A S E ARG 2 E - SUEfE T (fERE) 26

BHL (R ) SCERS [T IR Yo P SeR A a7 3 A st EHYSE
;Eﬁﬁ-f'ﬁ%ﬁli FEEL T STEHENBE A S I TE S - fal ((IRD) RSB T
Kaplow I Shavell AT E Z @A - 9A A e AYEmRERR LA T 7T - T[]
JEHE " AP ERAYATRERTE - B AEEE (R F==aE A
S o AT U EE IR RIS 3 - ASOEBE—FREEAIEH - A EmE—ERZ
P N E A EATE R E B R B 520 E S IR AR e
Rt E AR EE B LARRAS = s A EUCEE B BR AT -

% Ao SEASE (GW.FHegel) BT 2 2 E 5 F - Al piahid
x5 b cho w4 TEET PIRCFIEE 0 5 hoEonR] £ pRILfR g EL] > 1
Pk oo REFEHEACEEL—EE - EFOEEEE (R —F
T 75/2 M El’ﬂ‘? L BRI TR - SEEME » B S A dE s LA
J7 3 e A ALY o A B R R (BT 1B RIS EE L BE B T A m B B IR 4
Z Bz o REBENFEGE—LE TERAAERA BTV ABIRAVE S A - BN Y
MR K EEITEEZ IS L T ESNRME |, AT R gEs ) -

82 GEORG WILHELM FRIEDRICH HEGEL, PHENOMENOLOGY OF SPIRIT 3 (A.V.Miller trans., Oxfrod University Press.
1977).
8 TR AR | TRk BB OARERT) BIESCHIE F—/ NEEERE - 25, @ jRok
& BRRIE——% (WREEZ&BET - FratE) FeE20fE - Bk - #0148 » 2546 0 &
BEST (F13#8) 0 H 115 (2020 1)
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