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1 JaMmEs W. ELY, JR., THE GUARDIAN OF EVERY OTHER RIGHT: A CONSTITUTIONAL
HISTORY OF PROPERTY RIGHTS 5 (1992).
2 1d. at 27.
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AT > JRRI BB R LR R A - Ih— BB 1930 R AUHTIEUR
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FE PRI > il Ryt &y BRSSO HUREIID » R RAERSE A S 5t AR5
A TEN i EriEnt AT IS - ARG SO R R R B &S - B AR
B EERE AR TR KR A 98 5 S ) 5 B A AT E—— M BOR S PR
BRI ERE BN IR B R RN TT & 78 T v B AR YLt S g -

WS EREES - DI RI r RIS o W ERE IR E
2011 SR RIERGORE 2R 688 BEAERERHAG > vHL 1M TR A AT E AL
e — R RSB0 AE AT 2 A B TR N T2k » {EAEREIRI > 75
THFF 7 RRE PR TR B EE R A A U R 2R » TN S R T B R 2 5 Y 56
T - BIAIE R e > RIRE R AR BN - IR T A -
RS MERC LA T S FUSAN SO RR S0 7T 7 H e A R v 2 B
i WEBL A FIRFF AL RIEAIHEES o SN = TR B R
P EERE AR AR IR A SE BRI e - 17AE Rl B il B ey T e

BN E G AR 1 SR ORI A R FEHIE DU T TR
AHEAVERE - EEMEA SR - AT F ERREAER - B LEEKET S
TERIAE B e 2R ~ SRRV DR 5 SR B IR B A T
e > THRE hiy ] ~ IRA&SEAZEAE - 2R0M0 - SHETEERE - (HATRIRE
BEEMEATEIFTES A - PRBR I BEENZER - THEZ - &A
BESE T MR R E R ST 25 4 SRNIIAR RN E A ATE S

3 1d. at 116-17, 119-20; EDWARD KEYNES, LIBERTY, PROPERTY, AND PRIVACY: TOWARD A
JURISPRUDENCE OF SUBSTANTIVE DUE PROCESS 130-31, 136-45 (1996).

4 TIMOTHY SANDEFUR, CORNERSTONE OF LIBERTY: PROPERTY RIGHTS IN 21sT CENTURY
AMERICA 73-75 (2006).

> HIA (1981) o (REILIREEA R EEREBL L ALRER AT ) > (ORISR
237 > H1-26 5 fRkER (1998) » (MfEMERYIRIRELASEE R ) » (GEBUR) -
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RAFERT R E T » 228k - ARPEA -

A2 HH > BIEBES B AT A B RE R AR A RRE » fm R
EAG TR VTR - LUK FIRF AP AR AP i 3 A ) B R DR s Ay 1
[ o ASCEE Ry » PREIV A E AR R ORI B RS TS > A 71 1 B m AR A
IR Al 5 DU IR EER K » AT A A FE RO (B IR o - B BERER M
—E PR B LR - St O LR - DU — BRI A o SR RIEAE
WG RAF AN IR — BB A — 3 SRR E R R B
F) PER B %8 PR BRI G AL - SR 2 i R BB EEREAHRA R R s e > 28
FERE B PRITE A [ (B - ZRBEE iy Flvk E B R i (R S e - SRRk
B A — A5 ki oy B LR T B S AT B - AT S R AR ik & A
BRI R AR -

1E LB R TR RR IR - RReti Bl Rk B SR AR DA o
HTEAHE ERE S  ASCOAARR S i - — T2 B A BT - — 3
FRER LRI A S AR ERE R B AT RIRARR LI - $E (AR AR AT 1Ry
JEREE - FEFTAR AVARRRE - A SRR YA RSRRAT FTREDE - M Rl et B AL
HHESERYIA » 15 S AR FRARR R B E I - & AR )ik
E VR R A S AR - B Hrh 2 — M FUE 1 50— 5 - T B i BIRAY 2 >
FHETY AR B FRERMHE BRI [ 2 S (ER I — e
3223 o DUR L — Bk Ry (T SR PRS2 0 - ASCERIABE FH 2 Al
fin B Forle > FVR LSS IR BILE LE A - B5E - Al —FARIBEA - 1Y
KT EARNERN RS PTSEIR RS R LR - A SRR
IEEMEBGER T EARRER - Rl R R B H O E B E s e I R
BHARSEGIC R - SRR T - AdwmEEm S - siEmELe

247538 » EH19-64 -

6 RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DomAIN 29-30 (1985); Archibald Cox, The Role of the Supreme Court: Judicial Activism
or Self-Restraint?, 47 Mp. L. Rev. 118, 121-22 (1987).

7 KERMIT ROOSEVELT Ill, THE MYTH OF JUDICIAL ACTIVISM 38 (2006); David R. Dow et
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I R 2 SRR B SRR [F] 3735 5 B U 3] B ars DAFGE SR E Hak
HIARNER > REREIERIBE SRS » AL —2k » )& 75 AR 3 F 2l o

EHBIRER ? ASGR R AR - IRy R R R A A BRI R T 4 T S R A T
5o PSR IRBIREE R RSO - FRDATP TR RE R B0 o R
BEE DURRA AR RlE L8 CEE (BTSSR - AR
SERVERL) AR EEgE 0 - AR - ERARM A DI e - HER
ER R LAVREER o SOODAERERT 2 HA SR A — B

al., Judicial Activism on the Rehnquist Court: An Empirical Assessment, 23 St. JOHN’S J.
LeGAL CoMMENT. 35, 37 (2008); James W. Ely, Jr., Property Rights and Judicial
Activism, 1 Geo. J.L. & Pus. PoL'y 125, 125 (2002); Diarmuid F. O'Scannlain, Takings
Clause Jurisprudence: Muddled, Perhaps; Judicial Activism, No, 1 Geo. J.L. & Pus.
PoL'y 129, 132 (2002); Stephen F. Smith, Taking Lessons from the Left?: Judicial
Activism on the Right, 1 Geo. J.L. & Pus. PoL'y 57, 64 (2002); Lino A. Graglia, It's Not
Constitutionalism, It's Judicial Activism, 19 HARrv. J.L. & Pus. PoL'y 293, 296-99
(1996); James Bopp Jr., Preserving Judicial Independence: Judicial Elections as the
Antidote to Judicial Activism, 6 FIRST AMEND. L. Rev. 180, 189 (2007); Keenan D.
Kmiec, The Origin and Current Meanings of “Judicial Activism”, 92 CAL. L. Rev. 1441,
1463-77 (2004); Randy E. Barnett, Is the Rehnquist Court an "Activist" Court? The
Commerce Cause Cases, 72 U. CoLo. L. Rev. 1275, 1275-76 (2002); Jane S. Schacter,
Putting the Politics of “Judicial Activism” in Historical Perspective, 2017 Sup. CT. REV.
209, 214 (2017).
ROOSEVELT, supra note 7, at 39; Dow et al., supra note 7, at 37; Mark V. Tushnet,
Tushnet: Comment on Cox, 47 Mp. L. Rev. 147, 147, 153 (1987); Barnett, supra note 7,
at 1276; Schacter, supra note 7, at 214.
O BIANEEHATE (2004) o RERRAERIREINY Rl a Aimne - SEEEA L 2 e At
BYLEE T ) o (BEARREEwHEE) » 333 » H49-50 -
0 FAnEFR ST (2018) o CORIRE A Rl ARG 3 FEAN T AR BRI ) R R R Rk
Fe) o CERERITI) - 192351 (FRESGERIM ) - H16-33 5 JEHREE - TR EH (2002) »
(ERRERE BRI 55 | i TBUARTENE R TG S HE EREIR#EY) - (A
Rt R o 1485417 > E537-538 ; Tzu-Yi Lin et al., Seventy Years On:
The Taiwan Constitutional Court and Judicial Activism in a Changing Constitutional
Landscape, 48 H. K. L.J. 995, 995-1027 (2018); Thomas Weishing Huang, Judicial
Activism in the Transitional Polity: The Council of Grand Justices in Taiwan, 19 TEMP.
INT'L & Comp. L.J. 1, 1-58 (2005).
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BERE S L EHE TR B FUE © AR aTREAE LU N 8 2 A e i DU
fift + (DIEFEAEET TR MR - A2 3 IR G QR AEAE
TS BIRF B BEOARIETE 5 () EIAIHFEAR NS RER B F R P ok it -
BoE B S ASER ~ BRI ~ @ (ripeness) BLXEREE 2 (mootness )
5 (A PAEFRER BAGEFIRITE © OYEAA T B AE B A
(ORI A FRER R HIHERR - DUECRERAET T Rl T BRI ZOR Y - (B)
AT REIE LA AT T 03k ) M EAORERR » tomk 2 s th s g — iy
PSR AT EERIRI® - AE_EallsE SN R R B b — MR8 R ik
DY R BORERF TS A TBE P —HUREE - E AR S
BUATEFFIAEERES - R FRA BT M E B BUATE PR SR IVE
SERITL S o RIS B - SRR - FAMTA] DU a e
L8 ——FIRERATE ~ WRER BN T R—(Fhtals » BUR RREE 4558
FE RS U By R VR - MEARAE SR - A e A E DU E S AR FE AT
ZAh > WIRIRG LIHERD IR SE 1R P BT RARR G 1 2R ATARE' » (HRIIRFER A —
TEATHEEN T8 B VIR AN » ELAIDRSEHIH R IR RITE R B A B H_ LR

1 Tushnet, supra note 8, at 147-53; Smith, supra note 7, at 65-80; Craig Green, An
Intellectual History of Judicial Activism, 58 EMORY L.J. 1195, 1217-20 (2009). See also
ROOSEVELT, supra note 7, at 38-39; Kmiec, supra note 7, at 1463-77.

CHRISTOPHER WOLFE, JUDICIAL ACTIVISM 2-5 (Rev. ed. 1997).

13 1d. at 30. See also Cox, supra note 6, at 121-22.

14 WoLFe, supra note 12, at 5.

15 See Greg Jones, Proper Judicial Activism, 14 REGENT U. L. Rev. 141, 143 (2002). See
also Kmiec, supra note 7, at 1463 (mentioning that “[l]egal academics often describe
judicial invalidation of legislative enactment as ‘judicial activism.””) Cf. Dow et al.,
supra note 7, at 38, 40 (using judicial deference instead of judicial activism and defining
deference as “deference to political majority.”)

16 Lori A. Ringhand, Judicial Activism: An Empirical Examination of Voting Behavior on
the Rehnquist Natural Court, 24 ConsT. COMMENT. 43, 66 (2007); Stefanie A.
Lindquist, Judicial Activism in State Supreme Courts: Institutional Design and Judicial
Behavior, 28 STAN. L. & PoL'y. Rev. 61, 65 (2017).
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RAVEHERANE - 28 BRI AR ORI TN 2 AL AV - TR B
gt S B R A M R R REET TR R R EY) - B E AR —HE
0 TSEE 1 22 AV AERE ORI LAY IR > ey st dse v b — RS
imfs Ciye it s BRI e -

8 - XEMEEFERENTEZSH

— IREEE
(=) EZxRE

SERRIRETE B A EEAE ORIRL C UE - B HIRRNER 5 K2R 14 BafHIRL -
55 5 WRRCGR I ¢ T RIEEEIE - M AT MR E A - B
BV ) B LA MERCGR N ¢ M MEARRIEE R - #E
Ef Az A ~ EEREEE 5 - 7B B INBURF R HURCET 52 - 124t 17il
PERERBIRORIGINY — e PEEERE - RS - 28 5 SflEeCrh T R T AR - A
I EA U E I BE A ) 2SRRI RUE - JRIB I FERECRIFAHRH < =&
FERHE R ERRAE —RE I » SRR I S A R

Y BHERRAKER (2022) - (RIERERELIRERIFIDL © DALLLAE SR FIFER3BRFID Rl ) -
(HHkEsE) > 3250 » H77-83 -
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BRI EERIES: > QORI S i R Be FrfE Y » B RAE — i H R R BE
PR Ry R TR AR RER B e - H RS e B > 2
TR BN RERE E Y BRERA—RERER] 205 ~ 5 R 73 i
Fil o 18 ) —BEE - SR HAERA AR b A B T HEFPR , (bundle of
rights) %5 - Wb/ Rl I B FREEET 2 A RBH SRATAEL » Mo B —HERI
19 o E TRERERIIE A R SR E AR A R FP - (BRI R R
Z TR SRR R0 T TARER A - JEAE DS Rl 7 AN R LRI H S R

18 United States v. General Motors Corp., 323 U.S. 373, 377-38 (1945).

19 BEFARA FE BRI b2 AEF SREHEL - J. E. Penner, The “Bundle of Rights” Picture of
Property, 43 UCLA L. Rev. 711, 712-13 (1996).

20 See, e.g., EPSTEIN, supra note 6, at 59-61 (including the right of possession, the right of
use, and the right of disposition); Steven J. Eagle, The Development of Property Rights
in America and the Property Rights Movement, 1 Geo. J. L. & Pus. PoL'y 77, 90-91
(2002) (including the right to exclusive possession, the right to use and enjoy, and the
right to dispose of one’s interest through devise, sale, or gift); JOSEPH WILLIAM SINGER,
PROPERTY LAW: RULES, POLICIES, AND PRACTICES, at xxxix-x| (4th ed. 2006) (including
the privilege to use the property, the right to exclude others, the power to transfer title
to the property, and immunity from having the property taken or damaged without your
consent); EDWARD H. RABIN ET AL., FUNDAMENTALS OF MODERN PROPERTY LAw 1 (4th
ed. 2000) (including the right to exclude others, the right to possess or occupy the
property, the right to dispose of or alienate the property, the right to manage the property,
and the right to receive income from the property); Lawrence C. Becker, The Moral
Basis of Property Rights, in NOMOS XXII: PRoPERTY 187, 190-91 (J. Roland Pennock
& John W. Chapman eds., 1980) (including the right to possess, the right to use, the
right to the income, the right to consume or destroy, the right to modify, the right to
alienate, the right to transmit, the right to security, the absence of term, the prohibition
of harmful use, the liability to execution, and the residuary rules); Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435 (1982) (including the right to
possess the property, the right to use the property, the right to dispose of the property,
and the right to exclude others).
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PRy

BRI » (ISR HYG DU R U A REA R By 2 Re 2 T R Y R - BESR AT
A—E (HERERE RIS B H S T ERAVIRAS - e AR N - 2k
ERG A B LA - A BRG] > 2 0 TEAR W
FERZTT 3 R FTRIG « /2 2K F AT L AR —— Bl ANk —— A B R
BCERfE - B T AL SUE I ARSI 2~ BN T B ARSI
MESR T  BRIERMETT )~ TIAERER INATRE , 2~ TS -
INEFUERM RIS ) & BB EREE R - PR E o i
A AE RIS LSO - SRR EIFREAR - FREREAYIZE I - BIAIFE Goldberg v.
Kelly —%< » IEBERR R Tl @imf e (S NG SRS TS R ERER] -
S SR AN A AR S o B 7 AR g s L P - R B 4 L R B e P 2 i
EPELER - R Tt Giafie (S 2 SR A TS I E EEFS - 5 104G
(RS T R ATRIRE ERERE (evidentiary hearing) #¢ » IR & EIRIEE
PR 23k Y « XAN{E Ruckelshaus v. Monsanto Co.—%< » JEfial by ia 3
MEARIBI S  YEBTHE S B ok BN AR SN Sl - HUE SERR AR
EIFERN - HEA TR 2 BRI A R - HAS I IE T Ll

2 Penner, supra note 19, at 712-13.

22 ERwIN CHEMERINSKY, CONSTITUTIONAL LAW 675 (4th ed. 2011); LAURENCE H. TRIBE,
AMERICAN CONSTITUTIONAL LAw 609 (2d ed. 1988). See also Laura S. Underkuffler,
Property and Change: The Constitutional Conundrum, 91 Tex. L. Rev. 2015, 2032
(2013).

23 Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577 (1972). Accord Webb's
Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 161 (1980); Ruckelshaus v.
Monsanto Co., 467 U.S. 986, 1001 (1984); Phillips v. Washington Legal Foundation,
524 U.S. 156, 164 (1998).

24 pruneyard Shopping Center v. Robins, 447 U.S. 74, 84 (1980).

5 Ppalazzolo v. Rhode Island, 533 U.S. 606, 626 (2001).

% Stop the Beach Renourishment, Inc. v. Florida Dept. of Environmental Protection, 560
U.S. 702, 707 (2010).

27 Goldberg v. Kelly, 397 U.S. 254, 260-64 (1970).
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NI AR ~ 22 BRI R B RS AE B R B T PTG B Ay 2 S
TIAEERE - RILEIEI - BRI AEREZEIEE S NIRRT BRI RAE - 2
AN TSI EE R - BESRSSBE 2R B v LUTCHR H bl SRR e
EERE < AR DB B AN — By B 5% -

(2) §2EAE

KB EEREIRG L GEREE A - H 1937 FELIE - ER S K S EAAE
WII755 « 58 5 Re5R 14 ML IR EE L FE Bk - BRIVERESL - th2 H
i E R (economic liberties ) AYPRIEELRE - ATERASHEHEE - —KIMSH
B TEKIEN - MSEWSEAH - DU ARES - AR H HrIRE
J& - FE 1937 SF 2B E T BRI LRI - BRI R o E U L RS R
I&%Sl °

E T AR IRGIR 5 B A e R E T BRERIR® » B 1937 R -
BRI 2 AR S B BUGHT IR SRR R 5% - AR AT R EEE

28 Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1001-04 (1984).

29 See CHEMERINSKY, supra note 22, at 677-78; Tom W. Bell, “Property” in the
Constitution: The View from the Third Amendment, 20 WM. & MARY BILL RTS. J. 1243,
1252-64 (2012); James Y. Stern, Property's Constitution, 101 CALIF. L. Rev. 277, 288-
91 (2013).

CHEMERINSKY, supra note 22, at 621-22.

81 1d. at 623.

32 555 RO 1ARA RIS T R e e RS BN — TER [R5 53 BRIy T 2
A& S HBUNEEA RGBSR B TRMBUN S A REFE &
HAFRGHIEE M - MR B R (EE M - M KRR R FE F 03 &R
HETMIE © Id. at557-58 © [KIIL - AR AERY - FhEEAARHE & TR AERET 2
TRRR S TEEBI L b FEARRARY B SRS BER LA e BB IR E R T
HINRES ©

See infra text accompanying notes 123-134. See also JAMES L. HUFFMAN, PRIVATE
PROPERTY AND THE CONSTITUTION: STATE POWERS, PUBLIC RIGHTS, AND ECONOMIC
LIBERTIES 119-20 (2013); Gregory S. Alexander, Property as a Fundamental
Constitutional Right? The German Example, 88 CorNELL L. Rev. 733, 735 (2003);
Dennis J. Coyle, Takings Jurisprudence and the Political Cultures of American Politics,

30

33
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BT E G E R R B AIBUR B9 - k2B ATE A »
RRE B E A AEHE (rational basistest) -+ /£ HAYE X » HEESKBUNATERE
R IEER BN B TR R FnE TR SRS E N BN S E A
MAEERERER - ERBE R R P oo AR A & Al S bR e
PR B RV EE A - BB EEEM BB T MRk
%o HEER » 1937 FFLIRINE ARt &k - (B EE IEEEEEFN
S — AR NS i En AT E S R E RS - [FlIRF - H 1940 % 1960 FAX»
NG T ARl e Al 78 ey 7 35t B A NS » 25 B MR e s e e
B e BB SR -

(w) Bk R A

ERHERRE  HERBI ARG — R AR E A EE 0 Ly
KIEZESFIRRE - AHEHAEU - RS 5 Bl BURR - bt A 3R
H— AN - RPYERRATHR : DR EFE B2 2 Q2SR

TR Y Q@S T ASER L (public use) TMRUK ? (RGBT T
IEAfE 5 (justcompensation) % ? #URJERESR - $IVT A fUl  HEST ()R
(4 —IHFEAR - WS R A S S T IR E - Hh QA

42 CATH. U. L. Rev. 817, 821-23 (1993); JULIAN CONRAD JUERGENSMEYER & THOMAS

E. ROBERTS, LAND USE PLANNING AND DEVELOPMENT REGULATION LAW 647 (2d ed.

2007); DALE A. WHITMAN ET AL., THE LAW OF PROPERTY 469-70 (4th ed. 2019); David

Schultz, The Property Rights Revolution That Failed: Eminent Domain in the 2004

Supreme Court Term, 21 Touro L. Rev. 929, 948, 988 (2014); ELy, supra note 1, at

154.

CHEMERINSKY, supra note 22, at 641.

% 1d. at 552.

3 1 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAw 1362 (3d ed. 2000).

37 CHEMERINSKY, supra note 22, at 641, 644; GEOFFREY R. STONE ET AL., CONSTITUTIONAL
LAaw 767 (8th ed. 2017); ELY, supra note 1, at 127. See also JOHN E. NOWAK & RONALD
D. ROTUNDA, CONSTITUTIONAL LAW 483, 485-86 (8th ed. 2010).

38 Coyle, supra note 33, at 822-23.

39 CHEMERINSKY, supra note 22, at 656.

34
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L R BT AR & B2 I 58 » 98 R LB AT R PRI S B
HIAEE BUBOR R~ RS BIT] 5 HUAJEEER - SEREATERIY - AR KRS
(A BREAAE B P ITE U - BRRERF G R BORY - FHEINIL
(HRIFGT A IERRE - SO R U v A R FE R U BRI L T » S
HYEEK - dEBefarR - A IERIEFRDAFT A REA YIRS Reit EALREE - MAKTEURF
ZTSEEMEEY - FEATEME LS BB NERERR Y » b
BZH ¥ R F RS R - AR R 7 - DU et T A TE
HIRHE SRR - D R AR A A Al -
HrpRIR (1) R S AU R - S5 — 5 | AR X & PR A%
R LA STV O T T AR (R TS A KT T T A P R - 2[RI
524E Pennsylvania Coal Co. v. Mahon —Z=HHAFEUR » T HAE R DI —EfE 8
WS MEEEHIHE - BRI R UK - *2 ) IERE R AR IR 1k
BN - — SR R IR (regulatory takings ) *2 o FHAEESCERGTER
B A R B IR - TR L 21| S U L - e SE AR R
AR R IERS TR I - ASEET 2 FITRIV SRS » BB i e e i
=HE T EAYE ISR © ASKAEYIELAL 5 B.SE R RIERT AR I s
BEM 5 DAk CHAMERIEu™ - Hrp A~ B AU R AR 5 BIRE U (per se

40 1d. at 679-80.

41 Id. at 681.

42 260 U.S. 393, 415 (1922).

43 gSee generally CHEMERINSKY, supra note 22, at 662-63; TRIBE, supra note 22, at 595-99;
NOwAK & ROTUNDA, supra note 37, at 555-86; PATRICIA E. SALKIN & JENNIE C. NOLON,
LAND Use LAW IN A NUTSHELL 49-62 (3d ed. 2021).

4 Lingle v. Chevron U. S. A. Inc., 544 U.S. 528, 538 (2005). [T -3t = fEAERIS} » H
BOEA —REOR Ry 3 I #R ft (land-use exactions ) - fRESEUNZOK T H
HEAZRIR— ST ROL I B A AHE - (RIS B ST AT et - HA T
Vi AEHMECIEAE - F—REPC 2 LU R - RIS
FMERE . AR EE BRI S A - &R SRR (the doctrine
of unconstitutional conditions ) FALELARES < FigksE A - BLES AT DAE SR A RBEEL
TEFHIERYEEMER] - DIAHABURAS T——Ififa TS BUN A B — AL e
RS o BRI - FIPRSEHIENT 2 REHE - B tfl FER L OMETEAE HEFRE
ERTHE RS R LA LB - 1d. at 546-47.
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takings ) FUREAR > tHERE E BRI RAI A AR VAR - BEETH
CLoe KB A < FrA A8 MG B0 FHIRE - BIRS U m 225K46 A 1B
g 5 C2a%Y » HIIFG#E{&fE Penn Central Transp. Co. v. New York City —ZZ*°ff
BT RHE SRR S REREU - Penn Central FTERINAY 2 821 &1y
FENUE - HAeH =1 F B EE M B KIFE - A (a)EH AR
B (h)EFIE TR e E R 7ER (investment-backed expectations ) &
BE 5 DR (C)BURAT R IR o Hh—HUSAN iR RAE TERE B2 B
MEEHE S IEREE TSR E TS R BUIR M 25 11 ~ BRAEHIRERE® -

fi b o SEBIRE R B R R I A MR SRR B AT AU B -
MEFERIAIIIRE Ry S E A AR - HARE BRI L - fEE 2B BUEEM TS
FENERRATER SR « 5 8 ¥ 0 7 2 F80l B BUURR PR D R 0K -
AR Ry B S E A ARYEAE  MEK R — B R IIEE Y A IERBIE K BEAGSF
BRI IS S 28 e AR O R A

=~ BRRKH

BT E A A HECR PRI RIRE ERIDLE - WFRDAR » IRIERLEANE -
B L o W ERE R B A S B PR AN [F] RIS B - (RIS Bl (LRI E R
AT DAGEE ST B B 4 P MR R PR I AG E » RS — 1 2 AR AR S I e
% ASCEELISARIBE IR 2 - IRIEA S H AP EL - DU R IR 3
SRR MR R ARV ER - E B FERR LRI AR 5%
A -

4 438 U.S.104 (1978).

46 Lingle v. Chevron U. S. A. Inc., 544 U.S. 528, 538 (2005).

47 Penn Central Transportation Co. v. New York City, 438 U.S. 104, 124 (1978); Connolly
v. Pension Benefit Guar. Corp., 475 U.S. 211, 224-25 (1986).

48 CHEMERINSKY, supra note 22, at 664, 675; JUERGENSMEYER & ROBERTS, supra note 33,
at 610-11.
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eSS EIBH BRI iR W B - W] AE B A AERERY B - TE3F 2058
By EsRrp ] DUE H - At B B R S e AR AN bt s A B SR (R (EL
— > M HIAEHE A B B A RN AR 22 R RR RS 5 AEAbff. 0 H - R ZERE
B [ R R B A B KT A T Bk « A 18 THACHGIAZE 19 tHfC BB Sl
FE IS B - S R BRAIU FERER ORI > H AR PRIF ALY 0 BEDR 1
SP/SFPRINEZ

4E 1795 4F Van Horne's Lessee v. Dorrance —Z&rf » KSEEFZDE—IA
FNEELEE MR « FIPRIE R - BRIBHERE S BN - T IS ER
AWV EERIRER] > R BEHAZ AR - Jh@ NE R~ [EAT - HAS AR RER ] —
NVEM ERERS : M A HERF A G TP ab 22 - HLEER AR B AR TR 2L BLAR
& MAENZ S e e AMMER & Y — « A0FRAE— @it ierh
NIEE 2 A a5 B SR IR - A S R it ey — 10 1
ORI B ) O R ik S B2 e 22 E Y > ELRE PRI A 20N v T R HL A
AVERGIE © %2 Ft ] R AR (R RE - B FDRAE DR R B A RIS
HEmtt SRR B AAER Bt S 32 n R - 8B R IR OR ~ E AR
Bk AT BT A AR B R ERE A —2 -

FHIE R S BUFHE TINFEIRGIN - BEF A A A
T HBAE 1798 £ Calder v. BullP*FIER® o IEBEAEa% S HHERF T —IERRT 2K
SEPNAIEE (HFRERGE TR R BRI RS B H AR IR
BIEE o FIRrPRE] - THEATR » RSN T AT A R R

4% ELy, supra note 1, at 43.

50 gee KEYNES, supra note 3, at 20-22; CHEMERINSKY, supra note 22, at 624-26.
51 2 U.S. (2 Dall.) 304, 320 (C.C. Pa. 1795).

52 1d. at 310.

53 KEYNES, supra note 3, at 20-21.

54 3 U.S. (3 Dall.) 386 (1798).

55 TRriBE, supra note 36, at 1336.

56 CHEMERINSKY, supra note 22, at 624-25.
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PREVTEDL M ESREY - FEFAMIAY H S AIBUR AR B A R E B

R A PRENLIEAE T T - RS R O R B BRI A IR T A
EIEIE YN = ¢S |27 TR SV Vi S SR —IHE L B R E R

SUENLIEAT Ry (KR IRR R H Rk ) - SR R B VL TR I A T -
) BEEEEGE R T RAA BT o R FERER A AR ORI T — IR
& A BELAHG B HUEME - MREE ER T AR JREAAE LR
)— YRR ER ESR | ©° -

HARAE Fletcher v. Peck™—%¢ » AR E & —HEIG R NE——Z5HH
FERTAR E AR L3t R B —— R - AR ROR T AR N B E R E SR E
FEAS I i — it R BSE B R R R E B AR TSR B HE
R o FIGE A ARERE & L IR B A e B R - (R R AR IR IR 5
B - JELIIAE Terrettv. Taylor®—2< » iEBe bk R TS B i INvE——3%k
WelmlSEE 2 E (The Episcopal Church ) (2l EE——SESS - FEVLAE " BAR
TEFEYIE I ~ H0E B B R AER ~ SEBIERAIREIEE ST ) 55 FERE
J:BZ °

38 Le ¥ RE IR FEAE PRI E SR FAUIAYRENL - R LB S+ LLRTHYSE (AR
S > AU E A A R ORI R DA B BT » SR AR A E AT
o B PR S8 AV EL R - At Mkt B ANt E RECR IR A "R A > (R
BIZR T 5 ER - (EAEIEIRIRS MR F8A B HY A TR H RS B)
FORETT™ 5 RS TERS B - fERRATIE AR - W E R BRI E K
Rk > FRBAERIS - A AEMERRIEIERE I - BRT RSN - BARER

5 3U.S. (3 Dall.) at 388.

58 |d.

5910 U.S. (6 Cranch) 87 (1810).
80 1d. at 139.

61 13 U.S. (9 Cranch) 43 (1815).
62 1d. at 52.

83 ELv, supra note 1, at 81.

64 |d.

85 KEevNEs, supra note 3, at 32.
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SEHEIRNEE BRI AT - HIL RIS - 18 19 HCFryH kb i
BLE® o HEFEARRRAE R SR o - b —RRATPE B A MR - 2 19 TR
WSO 5 PR A T e Femy S -

(=) 442854 (The Gilded Age )

TErEALE TR E] 19 HEFURAYIEBUUIR - SEE &SR T By -
FAALER T BT T OGRRE R b E T B5 » thTSO8 1 IS URT B N T M T T B
£ o TEEALRIARIU A SERY R A T R A3 » SBT3 s RS Bk
ERR IR o AT O R R DR AEAE B R RE SRR - T AT 1868
FEIEITES 14 BRI - Rl BB N IERR TR AT RENE  BEIEE
T2 P E Ry DR B U P M R A R I B8 -
BHENERYEER - RAAHY 1870 -X - FESE T34 bdivd 1 BB A
B BUFRVEHIRIER R - g S8 AN BT sAAb ek 3 e o s PR s A
HE > DURPIOTERYES] o AEILRIRE - B2EAnEE ik i 5 BT
(laissez-faire) ~ NIVEHZFTERIE S - FFZ2E REH G —ES 32
R I TE AT DA ol (555 38 5 HE DA it e 2 208 Frerrmt i ST 22 3R
Ry BRI E T TEBEA B A A < B RRER R AR » DLURGE SKRs S 4%
T BB IR EEROE® - TR T » Bebmmniibe e — e gt sl
THEBURETIRE EINEEER FEARERE - 1874 4219 Loan Association v.
Topeka AR EE T —HI™ - TELHIHIF HEAE 1980 LR » W LLEH
1873 4F Slaughter-House Cases’?Jz 1877 4% Munn v. Ilinois &2 H g N2

%6 See CHEMERINSKY, supra note 22, at 624-26, 628.
57 1d. at 81.

% ELy, supra note 1, at 82.

89 CHEMERINSKY, supra note 22, at 627-28.

7087 U.S. (20 Wall.) 655 (1874).

"1 CHEMERINSKY, supra note 22, at 628.

72 83 U.S. (16 Wall.) 36 (1873).

3 94U.S. 113 (1877).



FAMERRENREEEHIEEE 17

IR A A RE T SR AU NER B RS - 2RI ™ - A4 1886 4F-HY Stone v.
Farmers' Loan & Trust Co.”Jz 1887 4Efy Mugler v. Kansas™®&:%< » RffFR1ERE
MERE T R PR (A B TG AT N U A J A [ FUT S 8 ARG ) E s
G - EE R TIEWHE SN R B e AR - iEl
T 1890 FEA - HATBRREF XA ES TR FINEEENIFIF - B2 1890 4
iy Chicago, Milwaukee & St. Paul Ry. Co. v. Minnesota™ ~ 1897 4=y Allgeyer
v. Louisiana™}% 1898 4F14 Smyth v. Ames® &2 -

BHEIEERFEHRE IS 517 - 2 P B R B R
I - EEHILE 1873 4 Slaughter-House Cases » $¥H%Z 7 —R AL FIRE
SES R 25 M AL R ER S PR LN o ERE AR R O E R P
SRRHIEECE 14 BB TR ER RIS - e T BB IEERFR TR
8o FHEFA Bradley iIERIARIERE - HEH 14 MU EEEERER
PR INE I B E R AR HRUEAREEE L T — R ARG
FERNER > THEE R E ISR S A 5 DU L %
REZYEHENE 14 WHIBHCCRIIER S R - B2 75
A —HERIREF 2 50 R R I E I E R e R AR B i e
& & (HEAEEsZuba R 1 E RS B BB E IEE R R
% FT 1890 AL B A EARIE B AR T R M B IE R

"4 ELy, supra note 1, at 85-87.

5 116 U.S. 307 (1886).

76 123 U.S. 623 (1887).

7 ELy, supra note 1, at 88-89.

8 134 U.S. 418 (1890).

9 165 U.S. 578 (1897).

80 169 U.S. 466 (1898).

81 83 U.S. (16 Wall.) 36, 80-81 (1873).
82 1d. at 121-22 (Bradley, J., dissenting).
8 |d. at 122 (Bradley, J., dissenting).

84 TRIBE, supra note 36, at 1339.

8 CHEMERINSKY, supra note 22, at 628-29.
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2% - 4F Chicago, Milwaukee & St. Paul Ry. Co. v. Minnesota —2& » R
TERE PR & I I E AR e 0B R 25 B R P T il ——— A2 RS T8
FEA T B R G ISR ARAE A L R —(HHSR N E R G M: » TH
REFRER A ERLUEE LR PR E e — i —TERTE , %
B EE IEE R PR KA SE AR O I EE R P 3
BURNHES i BRI R f®

SERERIBIT ERZE 1897 47 Allgeyer v. Louisiana —%€ » FE{ESLHISE
555w (dicta) FYEE IEERER » BARER R B 5 N A il i s
BE° o MESRAERERIEEAY |- - BREREEE & EbE R Ry 2 e E -
2 B e S E Ry &R - (A ZERE R B AS TS | % Hh—BR R e
IR B R RE R A - BE [ fERRAERY Smyth v. Ames —%< - 3%
BERR DA IE A AR B A fo 8 988 R T AT AL IR G S5 2 7]
BERANEEFEE -

MEFEARESR, » LR AR i rm e AR R T B8 S B A - BRI
BEBEENEAR TR BORE & » RAE L IR BRIGREAS MBHA T THAVTT 22 - 483
it gy B ALl F A SEMEHE (S EA B by e SE R A A L DUOR PR R SE A 3 T BB I
ERRFEOR P TR S T - At A I - b o8 R — it
HELT FH DAVE R H) RO SRR R - MESREERE T S RS (EIR A » 2L
FIPHE A B HERRE R & M - (B A RR S ERBM LBl 8 3%
Ji& - Ry N2KRHY Lochner IRFAUSHATERS - TLH BHARFHER THY Allgeyer v.
Louisiana —%< » W[ DIER AT ZERERY REGA IR IGECRE BRRRL 7T E -

8 TriBE, supra note 36, at 1343.

§7 134 U.S. 418, 457 (1890).

8 |d. at 458.

89 KEYNES, supra note 3, at 116.

% See CHEMERINSKY, supra note 22, at 629-30; TRIBE, supra note 36, at 1343-44.
1 165 U.S. 578, 589 (1897).

92 See supra notes 30-31 and accompanying text.

9 169 U.S. 466, 522-50 (1898).

% Nowak & ROTUNDA, supra note 37, at 471.

©
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F1] 1900 4 » KBTS R - 1R TSR - #i LBt &
FHEIAE AR - B R AU S5 E R AR AR AR T i s
AR IR B AMERYERSE N LOE » Bz s LOE Ry )= -
1 BRI TR ST LA &g | BRI RS BZAR - 37 BURTIRI LG
R SR AR o /N i A S o IR - T3 B (e W g R B AN A 2 3 B
B DU B E I R ARIERETRISE SRRG] S - 55 T
Fo o I EAYEE R B AR S S0 o Ryl I Se R L Sy g - 20 fH:
RO HABLEE 1325 138 (Progressivism) HUREEHER) - 32 SRERIERG IEHRT
B SRR e PSS AR R ety 5 L BB IR T B i S EANEE - N
BRI IS AT IR I 47 SRR P 72 e A T AR A TRl I e i R

R ZE BT EEZ 22 RN R mni e 2 BoE AL Sk
52 F TS PR U AE AR HORH IR RBEE® - AR U T:
R - FR AT T BRI 207 B i A B 5 BOR 3 2 WA - 1905 41 - By
iAREAE Lochner v. New York —Zerpif—THa i HERG TS TEAY R = Ty
IEHE S EE - b T RIER R - B E 1937 LI DS
HLR Ry 8% 52 AT S WL T 38 B IRF ] Y 7 B2 B (3 0% » Ibk — NG U0 SH 5 15

" Lochner F#(X | 10t o

TERZFIPR R ERE RO RBUN 1S B OB ) — il R R A L

B (R ~ E TR R W IEE T > BREIEZIE R AR

% ELy, supra note 1, at 101.

% KEYNES, supra note 3, at 121.

9 ELv, supra note 1, at 101-02.

% 1d. at 102.

9 KEYNES, supra note 3, at 121.

100 198 U.S. 45 (1905).

101 CHEMERINSKY, supra note 22, at 630.
102 198 U.S. 45, 53 (1905).
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TEBEAE - RS A AR B S TR HEE Y S R RIS B A A R R
SR HBEHETT 1 AARIAYEREE P8 SR & B R S B IR A RS Al T -
— 7T > BERG AT A S By B 55 BRI IS S AR T BLRE ST LGSR - il
IERENI LR A CHURERELIRREE C » 71 - RFERLA RS N RAYL
&~ JETEEENL - AR DU A SRR R SERYNTT A S B
A ERAERIIRH & - bR T U R SRR B (B8 B &R
o WAFRFILEAR - RFEELER M E BRI —FERiERH
e FB— HEARSDAEY)HIEE 1 E8URE HBUAHIA M
NERRAIRERE ~ 46 T E MBS TR AR - hithRos > T RATRATRERH
RIS IEMR I IEEE | Fr 2t —MEREE  MEREAEB RN T IREA R
e i sl o B SR TR A - BUE P AR A HARE R TIATE - 1 By
BRI HAVRE > AZERFATEREZ HY > TR ETTHRIEAAER EE
TEHREY B ARBCRARGE Y - $2ft T AL AL A -

Lochner FIPRESA BB I E R FAVRIEIRA > 2B RATEHE > B
2 1937 £ - e E Pz m H VB TR - MEfRIEE B AR ER N -
DURE TR (R AR FIATY » FET BRI K - iEBe R IR B H
HIRIEA T HEWEH ) R bR aBH R R EAREE N E
RATERIREE » 5 H P S Y S B R T RE SZ BT 1T DK U P el o° -
LR Be 2K - 565 AN H 2 Rl H R B R A « JAR | BURFH
B E AR ORI ARER fe DU A 7 Ue rm B ey A 463 il R BURE
2R e — e VR g - 11T FEREARGEEERLA] © thIRI L DU N2 A2t
BN LE A S o —— IR E I —— e R PR T S0« £E I

103 g, at 56-57.
104 1d. at 57.
105 |d. at 57-58.

106 1d. at 64.
107 |d.

108 CHEMERINSKY, supra note 22, at 632.

109 TRIBE, supra note 36, at 1346.
10 d. at 1348-49.
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IR T o TLERIARI A RS 200 {824 S A 4 B s s s
PPt -

{EAERLIRIRE - N HERE 8 B IRTRR Ry e e HRRR T LER e - HE L
IMIET % — B E EENE L — R SRR TR F 0%
N2, 2 BB T 404 Muller v. Oregont®—2Z< » F{F-{3fify Louis D. Brandeis »
JCD R ARIERT » ZCMERE A BT SR DU SRR S 1 i e - 5 PRI T
TRIIRFEMETE T DA IE AL 5 Brandeis Firfd FHRYEER LA™ Brandeis 35K |
ZIBEAAIE SRR T R E WA & REE I IEE R
SIATEERAYE RN A ~ IR TThhe s i & BRI +55 - 1
FEAENFEF DS B A 3308 FH PR VA R o SR B s e R B 4
JEBRITETE - SR 4 e 2 EHIE T ABHE 2L ERA S35 Bk
NAGETERERE - GRS 2R B R AR 58 PR B Py SO g B o 2R 15
EBEMREERERS  RRT 1E R SE AR - A R A LA REE
5. 54 ARSIV IEBRE T RIEERRERRE Z i A - SR8 -
WAL RE AR 2 R E IR B BB - 5 [ Rk fl A A
RRVERY ~ FHE R BURR B & SR R4E T 852 Theodore Roosevelt
J Robert LaFollette 843 5l #2 HBHEBE IEE IR G Frag M2 %< - KBTS
JERHETA L E 2] 1937 410 -

fii b > ZEFTEE Lochner I - EBe & HERT—PE BRI B2 - BB T —B¢S
PR AS T EE A i A T & TR R o SR RO 28 A 1 T 3L
H AL ERAEAE - R B SR AE I 135 B [ i oy P R 7 SRS BT B - WA
AT - MEREFET 2 2 RS R EE E SR A - (HAMEEE S B P FEL
TE RGP R e LR T — RS B SR M g -

1114, at 1344; CHEMERINSKY, supra note 22, at 632.

112 TRrigE, supra note 36, at 1344; CHEMERINSKY, supra note 22, at 632.

113 208 U.S. 412 (1908).

114 ELy, supra note 1, at 104. See also TRIBE, supra note 36, at 1346, 1350-51.
15 ELv, supra note 1, at 103-04.

116 gchacter, supra note 7, at 221.
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() 1937 Fnr4%

1937 4l FERERY R ORPERE AR T BTN - A/ N B IR IR
FERER SRR - ZRARHEZE S 0958 E RS B i FE A s A AR R B
i BRI "' — BB HEA R -

1930 £EATAYREHE KTl f6e ( Great Depression ) &l S B R B3 -
i BBURF /T ARSI A LD - 7 B EERORSVE fats 1 SR N B T
e T3t g i ER RAVAEEE » AEEE: - Franklin D. Roosevelt fA 1932
RN i RS SR A B - RS SRS B U B Ba s E oy
7k &g - Roosevelt #E#fHA FL 521 - BIBHAARS AR B &l 2 HoFrE ( New Deal )
VI TR BB A 5 - TiAE 1934 F] 1936 £E[ > L HTE LN
B E A — RIS AR BN S e m e A T T S BB Da el 73
MERR B8 S E E T2 8 R EH T B 25 38 78 8 - Roosevelt #E##/7% 1936 - LU
IR SEBoE T 2% - B TP TikREER %, (Court-packing plan) -
STE AT T NI R EIERGEE S 70 SRR — AL IR
B o FELIHERR FREEERTBO L IERIPHEE Y - AR — TR BNEG A E R BT
M PR ARG R - ROBRIE 6 I8 H Bk - BlEr A&k T IE T 5
1200 SRS RIS 1% - SREBNTZ KRGS I L B A= Al Lochner Ik
BIBTAYRTEE it & BUE S HEHE (S RlE iy R A fa 2 DUR B H {ELIY
HIBIERE ) T AT iR B R @ A A HERI « HREIR - sRAEEREE A
JIEE I o RS HERE IR T35 — 1Y Owen Roberts {2 B/
Ty BEISIEREBRIAHER: 1T 2 HTBOER? BB BRI R ST AR
TS AN EE IEETR PR A R T S ra S SRR - LU

17 ELv, supra note 1, at 119.

118 Nowak & ROTUNDA, supra note 37, at 476.

119 CHEMERINSKY, supra note 22, at 638; NowAK & ROTUNDA, supra note 37, at 476.
120 Nowak & ROTUNDA, supra note 37, at 476.

121 see TRIBE, supra note 36, at 1358-61.

122 KEYNES, supra note 3, at 132-33.

123 Nowak & ROTUNDA, supra note 37, at 476.
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RS B B A e R e R U 188 ~ DR MR B HE ~ UG BB PR L
Sl tiEbe RER T RIREEEE  (“switch in time”) AYRERE - SO T EEA
PAYIRAEEE (AIFRIEEAVES) - 8 TR - SRim B R ARk -

B 5E7E West Coast Hotel Co. v. Parrish —28 » jhEBEHERr T — 1B R E
AR TR FHE RGN - G BAREHER . ARV FIDR BB « LB REREA
FEMEREEE 14 MR SCE B R PRk nO PRIE » (LT3 F OV E R T &
HHRABEAA L EAY BAR R RS AR B - B SIS - 2
[EIRFE RN U B2 223K - EEBE R R A 40 2 ~ @R BLE TR {2
- ERFROR T ERHE SR RCRIRE AR DR EARIZIEE DS
EORIE R AR IoR B RS2 IR SE YA » SRR A 2 e Fe Sl PR B A
VR RIS « ) RN e A & FRH T R R
TIRAEA /A —— DU R LB A HERERE 17 & B AT 2 T A i
T35 T2 K1 AR SRR B 2 55 - R AE A
Ht R TR NG E R EHE - 20 MR S BN B BTN RS
TEEIIRE - BUR AT DURESKIEE 2 BRI TE T - Hikbe i H 22
BEZ PRI T LIEER -

—4FE4%7F United States v. Carolene Products Co.13%—2 » jhfgEH T
H AR E TINS5 - 1923 Bl & @ ny e 4= #13E( The Filled Milk Act)
£ R A Pl B INGE R - SR B TS R B S N S HE ) JRE I P DA
OGO EEERETRERC R TR - P IEEEF 2 T8 1%
BioR T SRR FLEFIE C HEERHEE AL - R B — a5
EHINLENEM E EEE - BRIFEERCAEGEERENHE  F LR

\

i

124 1 BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 47-50 (1991).
125 300 U.S. 379 (1937).

126 1, at 391.

12714, at 393.

128 1., at 399.

129 CHEMERINSKY, supra note 22, at 640.

130 304 U.S. 144 (1938).

181 |d. at 145-46.
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12 {ERREEEAEER o thEREE AR 4 0 EREER T SR AL -
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PRAIBUATEE - S0 S M BEAar A SO TSR - AR A & &N
FHESE > T 22008 P S A 1 5 A e 133 < SRR FIE RIS T — A A M B
fIEL A B9 53 A5 BT RS T AR A T IR TR
AL CRAE ; HETLIE - AREIR I ERE R IR BT - 7E 1937
BT R gy 7 -

s b » B B 5 e EE 220 Ry B A5 1 A8 1Ty AR TR 7 Al fo
WeHE HEHTRL A AR ORI RS A T AR B AL [ IR
TBOETE PR AR BRSO MR ELES - (IR0 MER
1F 1937 2 I — G RHE F SRS R miERbE - MR EAREE ~ B
BG FHYSCAE BB o G 1980 4 Ronald Reagan i RRE] 14 B 2 -
T FERERIAE B AR SN RS ) R IR ZRAHOS - B H iS5 iE
(EEAE > HASTBEBCR IR 5 ~ RSB F BB HU L - B th 2o
B SEE b — IRF LTS S MR s > T DL —BF S Y -

= IERER

PEE M B AT - 1937 LR ERET 2RIV ERINER:
ATDAE T B = FE (classic liberalism ) F E AARBEFIEES - a2l - 2880
EHRBIE T2 (Legal Realism ) it & B % F (0B BAIY 28 RO PR - 2
A H HRI I AERE - R A PR vh— PR BR80T » 2R i B

132 1d. at 152.

133 |d. at 152-53 n.4. See also CHEMERINSKY, supra note 22, at 640-41. 1z Ck/ 4
2T (1999) - (SimHEHErRHEENEE) - K¥E > (SieEHEE
EIEHH) - H149-151 - Julift @R (2004) » (GREARERIRIAIRE R r 8wk
FAERAE) > K> (ERHEREER (=) ) > H82-85 - HEf -

ELY, supra note 1, at 132-33.

135 1d. at 140-42.

136 |d. at 143.

134
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FIHEA « HFE R R A R BB A T SR DE & 33 ol B 5% - S
JFF BLALEER IR FR ) R B 5 AR - RLE T AE S it S R R
At BAEER R & B LA A BRYIRIR T Rt & R AR SER A » NN FiT A A
T 52 B N IR BRARA il e B AR BR A 40 - B 2 R TR R B B A TR
SEWEY) - Bt EiE ~ B0 ESE - A RE RS IMEESREHE - Ik
FHRE IR RL AR PR PR R I L SRR SR AR DR B - FEBLIEHE T » TRy
RS SR RN Y B B e Fiadl - B 2 59 L AE RE R
B ~ ElEAG T ROR AR Bz ] 22 AR, -
TS HTER BRI LR - R b AR A I B o RE T BRARERR Y FHAE |
12 1400 John Hart Ely Y RIEZE &3 - Fil il 4 S B AT S 73
B R B EIINNT - Ely BEREF AL SRR - RGBT
( participation-oriented, representation-reinforcing approach) - &/ fF R
RIEBGATE FF R B Ry REN AIEETEAIERE ' - 5rE 2 R TEEK

137 Jedediah Purdy, Property in the United States Constitution, in THE OXFORD HANDBOOK

OF THE U.S. ConsTITuTION 501, 503 (Mark Tushnet et al. eds., 2015); EDWARD J.
ERLER, PROPERTY AND THE PURSUIT OF HAPPINESS: LOCKE, THE DECLARATION OF
INDEPENDENCE, MADISON, AND THE CHALLENGE OF THE ADMINISTRATIVE STATE 210
(2019).
GREGORY S. ALEXANDER, COMMODITY & PROPRIETY: COMPETING VISIONS OF
PROPERTY IN AMERICAN LEGAL THOUGHT 1776-1970, at 311 (1997).
ERLER, supra note 137, at 210.
ALEXANDER, supra note 138, at 312-13.
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IMPERFECT ALTERNATIVES: CHOOSING INSTITUTIONS IN LAW, ECONOMICS, AND PUBLIC

PoLicy 3(1994). XA - Z2HABRITBE (2014) - (BRI ERHN R AL
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208 HyurFMAN, supra note 33, at 189-92; ERLER, supra note 137, at 209-16; EPSTEIN, supra
note 6, at 19-31; RICHARD A. EPSTEIN, SUPREME NEGLECT: How ToO REVIVE
CONSTITUTIONAL PROTECTION FOR PRIVATE PROPERTY 161-69 (2008); SANDEFUR,
supra note 4, at 1-49; Eagle, supra note 20, at 78-88.
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HHAMNA S HAZLE | ) - EEEE » see Berman v. Parker, 348 U.S. 26, 32 (1954)
(“Subject to specific constitutional limitations, when the legislature has spoken, the
public interest has been declared in terms well nigh conclusive... This principle admits
of no exception merely because the power of eminent domain is involved. The role of
the judiciary in determining whether that power is being exercised for a public purpose
is an extremely narrow one.”); Hawaii Housing Authority v. Midkiff, 467 U.S. 229,

241 (1984) (“But where the exercise of the eminent domain power is rationally related
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proscribed by the Public Use Clause.”); Kelo v. City of New London, 545 U.S. 469,
479-80 (2005) (“Accordingly, when this Court began applying the Fifth Amendment to
the States at the close of the 19th century, it embraced the broader and more natural
interpretation of public use as ‘public purpose.’”).

il (2011) - Fij#EE1E167 - EH1064-1065 -

218 545U.S. 469 (2005). .G ZIEBTRE (2011) > Bi#EE167 - E{1044-1050 -
219 1d. at 497-505 (O'Connor, J., dissenting), 506-22 (Thomas, J., dissenting).

220 Janice Nadler et al., Government Takings of Private Property, in PUBLIC OPINION AND
CONSTITUTIONAL CONTROVERSY 286, 296-98 (N. Persily et al. eds., 2008); Ilya Somin,
The Limits of Backlash: Assessing the Political Response to Kelo, 93 MINN. L. REv.
2100, 2108-14 (2009).

Somin, supra note 220, at 2114-48; George Lefcoe, After Kelo, Curbing Opportunistic
TIF-Driven Economic Development: Forgoing Ineffectual Blight Tests; Empowering
Property Owners and School Districts, 83 TuL. L. Rev. 45, 73-83 (2008).

James W. Ely, Jr., Post-Kelo Reform: Is the Glass Half Full or Half Empty?, 17 Sup.
CT. Econ. Rev. 127, 139-47 (2009).
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224 somin, supra note 220, at 2114; Ilya Somin, Controlling the Grasping Hand: Economic
Development Takings after Kelo, 15 Sup. CT. EcoN. Rev. 183, 245 (2007); Lefcoe,
supra note 221, at 100; Richard A. Epstein, Public Use in a Post-Kelo World, 17 Sup.
Ct. Econ. Rev. 151, 161 (2009); SANDEFUR, supra note 4, at 105-06.

225 somin, supra note 220, at 2120-37.

226 Epstein, supra note 224, at 161; llya Somin, The Politics of Economic Development
Takings, 58 CASE W. RsRv. L. Rev. 1185, 1186-90 (2008); Somin, supra note 220, at
2168.

221 5omin, supra note 220, at 2154-59; Somin, supra note 226, at 1192-97; Somin, supra
note 224, at 259-260.
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235 KOoMESAR, supra note 191, at 235-38. For a general discussion about caseload effects,
see Richard A. Posner, The Meaning of Judicial Self-Restraint, 59 IND. L.J. 11 (1983)

(arguing that “decisions that create rights lead to heavier caseloads which can in turn
impair the courts’ ability to function” and that “it is legitimate for a judge to consider
caseload effects when deciding a case”); KOMESAR, supra note 192, at 35-36, 39-41
(describing the severe constraints “on the expansion of the adjudicative process”);
Richard A. Posner, Will the Federal Courts of Appeals Survive until 1984?: An Essay
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Judicial Self-Restraint and Judicial Activism in the
Constitutional Protection of Property Rights

Chung-Lin Chen *

Abstract

The standpoint of the Constitutional Court in recent years has been to
principally apply the rational basis test to the restriction of property rights. This
standpoint of property rights protection is consistent with the double standard of
judicial review in the United States, which is supported by the participation-
oriented, representation-reinforcing theory and the understanding of the role of the
modern administrative state. At the same time, the observation of the overall
practice of the constitutional interpretation reveals that there are also some cases
deviating from the rational basis review and, in certain contexts, it is even
significant judicial activism in the attitude towards the protection of property
rights. What is the comprehensive picture of the constitutional protection of
property rights? What is the underlying theoretical basis? What social factors
affect the judicial attitude and its evolution? All deserve further exploration.

The purpose of this article is to observe and analyze the judicial review
attitudes towards the protection of property rights under Taiwan’s Constitutional
Court decisions, including the premise of applying the rational basis test and the
aspect of increasing the level of scrutiny and even active protection at the same
time. Through the perspective of comparative institutional analysis, this article
asserts that the overall outlook of the current constitutional protection of property
rights in Taiwan has struck a more or less sound balance between judicial self-
restraint and judicial activism and, likely, has struck a better balance than the one
in the United States. However, those Court opinions deviating from the baseline
of judicial self-restraint and leaning toward judicial activism lack clear and
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coherent reasoning. The exploration through comparative institutional analysis in

this article would help to establish a comprehensive theoretic basis for adjusting

the level of judicial scrutiny in the individual contexts when reviewing the

infringement of property rights.

Keywords: property rights, judicial review, standard of review, judicial self-
restraint, judicial activism, law and society



