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BRISFS ~ iRsaJt ~ e () > (GREEER) > H363-407 > JTfd -

2 FWEA - SRokfE (2019) - CGRESHOTIEIRE TR ZER) » (ERIESWwE) -
483534 - EH807 -
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TR ~ BRI~ BIIER ~ Rk - BAES  RRRAT - BT S E N RAEEE T
fHifE ; (global best) HIFEE - =4k " i, (local best) HYUf#RE -
RS RN AR NREE B (F L EBak - fELL R &
JERZAEEERE  LEBRAERT 2R S R B2 S R T HGE - (Al
IRARIIEE M RE - AR R 2R H RS AR A BRAT BB 2RI
RHIESREERE(TAEY 2 55— UM » Bt BER T B2 R E RIS SES (RIH
LIRS L RT3 ) S il TIRRERAY R - SERE AR
G2 RES T i RS B S AR A R - HEE
TR B BB ER A F G AR TR A VR e LLiB R AR R RE - (E RS & T i
BINIRERERE LR B A LR AR RS - AIANERAHE -

B ARSI SRR () Pt 2 R, - AT ek FEE2 25 Robert Alexy i3
22 Bl ZEHEE - See ROBERT ALEXY, THE ARGUMENT FROM INJUSTICE: A REPLY TO
LEGAL PosiTivism 25 (Stanley L. Paulson & Bonnie L. Paulson trans., 2002) (1992).

4 BF4MEE Z FERE e e > see Thomas Kadner Graziano, Is it Legitimate and
Beneficial for Judges to Compare?, in COURTS AND COMPARATIVE LAW 24, 26-28 (Mads
Andenas & Duncan Fairgrieve eds., 2015) ; 1526 » Bijfaitd - H182-184 ; §F0CE -
#8133 » E20-32 -

® SR (AT k) RIS (RIS s i AE
FrE P S A RTE TG IR A ) - 25« Peter A Windel (%) - =
s (B) (2019) » CRW > fERREARERS | EREAEEEECH) -

CHEEZHEE) - 2881 - H160-161 5 7 (2021) - (iE#EE BN
B ) o (ibERIZsE) o 281 > H10-12 - AR EREG
EEBR R 25 0 TR (2022) » (EEEEES  BEEH AR
#) > HA465-472 > BT EEAE R o

8 HLAAR R R AR T R AR M A AR AR ST » ISE BB AR
LR PR AR R E RN A AN R AR R - BtmS - #
BEARRE I BEERVEEEZER - ARSI, - (K SERE AR
HREBEEE - fHEI LR ELEEL > see Robert Summers & Michele Taruffo,
Interpretation and Comparative Analysis, in INTERPRETATING STATUTES: A
CoMPARATIVE STUDY 461 (Neil MacCormick & Robert Summers eds., 1991) ; 5E5ZF

(2019) - (EEREERyEAADE « —ETERmIRIR) - (PRIAREE) -
4317 » EH1-38 -
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A EBE S A S e L AR N S R R RE S BRI E—
SE R E ~ RS R T (E D A A sk It R e R
HUAR® o f— RO A MLl E kw2 b - pldaeLl—E
R A Lk e - B TR R LB MO 5 TR A MR B - HE
ELERIRIIE RS BB (F) R - ZEANEREE—%
BIAK BRI BIEE LS < - 2 H ATECN 25 BRIA A AR TR I R S 1T

AT B [ L1 R/ 1222 2 Chiristoph Mollersiy— BYEHBAEIS B — 3 © T f
TTBGEFRRIE D LAt - SRS E R LRI G - RILERERIRERT -
TREER 4G B BRIRESY » AR IMRRFTHEEE S - ) R (2016) - (& ¢
EETTHEZA AR AR ? ¢ IR TBRE TR RE R R ) - FER (FR)

(01217 BUE B TIEE D ¢ TTHEZ B RBIDIEERT ) » H50 » Hhoeifseh

IEERERRERT - A — BN EBEBR R E R ARE30ME AR (19511960 ~ 1971
1980 ~ 2001-2010 ) RYEFERFITHEH » $25 [SMNBIZEBIE RRAE B E AR A7 84 - See Stefan
Martini, Lifting the Constitutional Curtain? The Use of Foreign Precedent by the
German Federal Constitutional Court, in THE USE OF FOREIGN PRECEDENTS BY
CONSTITUTIONAL JUDGES 229, 241 (Tania Groppi & Marie-Claire Ponthoreau eds.,
2013).

QIR Karl Larenzity 7 ekah A AR S LB A b — TR - 2
o KarlLarenz (%) - BREFHEL (32) (2022) - (JEE2J53EER) » 2hR > H337-
364 iR °

49 #11 : Reimer, Juristische Methodenlehre, 2. Aufl., 2020, S. 186; THOMAS M.J. M LLERS,
LEGAL METHODS 104 (2020). SELESCRRATHESEINY " FLiAMOR 58 AR RIS | -
%525 | TSR AR5 Peter Haberle - Haberled#f [H, AR L0 Sl - see Peter
Héberle, Role and Impact of Constitutional Courts in a Comparative Perspective, in THE
FUTURE OF THE EUROPEAN JUDICIAL SYSTEM IN A COMPARATIVE PERSPECTIVE, 65, 66
(Ingolf Perniceet al. eds., 2006). ‘f:Haberlefi’) RfEtHZF4IChristian Starckss %1
LB CE - Starck [ EfHaberleit /3 sss LA R A R AR AYRF IR 1E - 3
TR B B BYFRE - StarckaY#iES - 225, ¢ Christian Starck (35) » #k=8K ()

(2006) - (A RZEBER) - (GEZ - EEEREFIEEARRN]) - H
44> JLIR - TEBIE SR RIS Lok B SV R S T AR T iR — A AT see
Reinhard Zimmermann, Legal Methodology in Germany, 26 EDINBURGH L. REv. 153,
174 (2022). TEibiaHeE 4 dha ARUIRIR - SRVEE 1S DURE B B0 SOk iy
aE e

50 See Mo LLERS, supra note 49, at 7-8.
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PR 18 Sh I E AR B A B AR BRE LR A B % IR SO B - 1RER
# Thomas M.J. Mollers {1y J5iam= 1 flE M ELiR R U Ry s i 14 LL
#i: (compulsory comparative law ) 52 o
NTIREELE v =g Sin (RFNINPSEMDYSGEEe i b e iiF S S E=2i {ENPFRE IN
HHA LSBT - EEER AT IR S B (B HEEa E R M
B - BN S - ZEEEATEEES V70 0 52 Mollers Frfm
EEME#gE (voluntary comparative law )+ Z2iEEER A MG 8 LES 1R
(B) ek BRTHE R TRt R A B B Bk - RIBA I g [ - I
Fh - BPEER S TR UM SRR ARG 1 0R LLI R e R Ok, DU TE B 1
R SR AN — T T R R L H ST AR SOk 7 n] 1S LU B> -

RERREE AT > AR WO R AR R SRR R
HREERENES | T g 32 St ERRZER - (HIEaIMollersFirfg TRy -
EBENE B ERE BB R AR EE R IRERY > PSRRI — 2 BE—E
BRER A Ei R B A S A P JE RV EEK e B f5R B A S I i H A
BRI S AERE E 3 B R A R AR R R - MIEBREERAETS - WIEMER
SEVEMEK) (Treaty on the Functioning of the European Union, TFEU ) F ik &
B M LR — L E ], (general principles common to the laws of the
Member States ) » {F{5BX EIHIEAE HLAE & B ELER L - See MO LLERS, supra note 49,
at 100-02, 105.

52 See MOLLERS, supra note 49, at 283. ¥} FA 35 fH 54 &1 M b #& 3% ( pflichtige
Rechtsvergleichung ) » ReimerfEE 7735w E - th DABK % R I35 > 2 RLReimer,
(Fn. 49), S. 188 ff.

53 See MOLLERS, supra note 49, at 284-86. 4K » i H BB MR A B Lhlsiiiy
BTE > AR R E ARSI Pk T a5 AR o MEHARAR T RIER BEAH
B— BT R B SRS ATHL T - B T S~ RSB m kR
o MR > B BEE (2019) 0 (MBS A TLRE) o

ik sanfge) - 367 > H257 -

¥ FIEESIRN TSN E A E L TR 25 0 T8 > s > H20- 7
2% o IE N PEIRSCR R b —8ES S EEE— e (B
) ZBNSCEK - a0 BFE (1986) - (EEJiAEw) 0 H151-154 > BT R
BE (2003) - (FEERVAEREELEA ) - H536-539 - BT FEeE (2019) - (3%
BB ZERIFE - FEREEMIREER) - 4k H213» g - HAb > IRETR
SARIEEERERE DR R IBA E R — TRk » MR 2 A Al
k4 - H186 - {HILRI/REERCE RME > 41 - B (2004) - (ESEEIRHF
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ASCWA G HBE B R — T L R AR TR LB (%
Bl) BRURE ; it TEEE TR R E G - ASCR LU =8 ——[H
BHELE RS R TR RY TRk ) B TR R R | o SR —HiARR TR bR
2% RDR R 53 Ll T3k ORRFaEny " BLIERY RS ) 5 R #E
SITEA RIS R - AR HI R B . Bl L AR
P (binding) EHIEMEME (correctness) - M43l A B R AHIE HI2E 34
IR < PR 5 Fofn] « BctR » AGREEAIRRR S B S8R B —
—iBK TR WHBGERIERE T H iR R -

— » Zweigert F Kotz FITHREMELEEE

E % 2 P LA E RSOk AR SCiwE s A0 o8 P P s -
SEHESIRE T H LLiBR AN RE R B/ TR S NERRAER - T PRl LR A /5
@ WATHE T HATEEEBGEE S i by AFEIRIDIREMEEEBGE® - R T HIE
Wbk | BIAKRBIERS - A1 - EEEAER L EHEA - E25TEDR
EEEERE RS AR & -

DhRENEH R Helg R B i iy A HE S B2 8151
T3k o T — A AR At > BRI SUBOAER AT 12 5 | LRI KR Zweigert

HELE © DR E RIS S ) - (HERBREHES) - 40> H14 (5
e RS [FMBIERY AR e B RARRERIRES S > EEERTSS) -

55 FEMLITHES > 41 : Christian Starck » FifHEE149 » H44 5 BREE, > BiHEs154 > H14 -

6 41 FEEE - RiHEIE6 o AP - AiHEEES2 5 BRICY - HiHEEES2 s #RYLY  BHEEE
32 o F SORREEIER RN TIRE M bRk AVE R & > 40 - BILE ~ $EU5HE
(2011) - (FHEHGEH TR BEAMENE (L) @ DIMESBRESE/SNBRZ A\ Ry
) > (HEBREZAHEEE) - 188H - H167-168 ; PiiE7s (2016) - (LhEIEZIIRE
FHEBITBuAC R - (HERZBHEE) - 2531 - H86-87 5 wzkEE (2021) »
(S T DU R RS ) fHIBRATEGE) - FRE (W) 0 (&S - sk
BEER RO L HEE SR ) - HA84-487 » thffSelbeik BT 9E T -

57 See, e.g., MATHIAS SIEMS, COMPARATIVE LAw 15 (3 ed. 2022); T3 (2012) » (&
BRLGR Sy B KB o — T AR R A LT ) 0 (H EIRBHEL) -
202H#f » H6 ~ 21 -
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Kotz Z— ARSRPES « HE b WA (Lhiakisnm ) S—F Rt
AR - R RS TIRE LR L PR R IR « DUN i /53
i ©

K Zweigert F1 Kotz FLHRENE LIRS » AT HLiRs - PEdGR#E B
EER R BER T - S I RE R EE ARSI T4 AR R -
PRIEE R 2 Bk (R 5 (R AR R & I S . T DhRE , -
B AL o HERRYE —BahmAE 2 B — R

"ANFRAEDIRE AR E ST S B E S O ARE 2 - IO - AR

FARRE R RE AR AR - AMPIRESIAE TR LR E R aRe e rh i Rl
AR - AR B AN Rl & B RE A B 5% B B IS 58 2 AN R 28 P s By
A o SEFFEIERAUARAE -

BIGER

“If a law is seen functionally as a regulator of social facts, the legal problems
of all countries are similar. Every legal system in the world is open to the same
questions and subjects to the same standards, even countries of different social
structures or different stages of development.”

THREME LEmGAR EAEE 2R 1 Zweigert M1 Kotz 2 Jiimtdl - HAELERR
FRetetllr JTEARIRH LA - ARk - $5 Zweigert 1 Kotz — A ffi
B BENEELA MRS - HEERS L2 TR R ek

0 EEEE - BEREG 0 O BATAL > BHREES2  EH240LLT ; BRHAUT - RiHEFES2 -

H264LLF -

KONRAD ZWEIGERT & HEIN K6 Tz, AN INTRODUCTION TO COMPARATIVE LAW (Tony

Weir trans., 3 ed. 1998) (1974).

See e.g., Michele Graziadei, The Functionalist Heritage, in COMPARATIVE LEGAL

STUDIES: TRADITIONS AND TRANSITIONS, 100, 102 (Pierre Legrand & Roderick Munday

eds., 2003); GEOFFREY SAMUEL, AN INTRODUCTION TO COMPARATIVE LAW THEORY AND

METHOD 65 (2014).

61 See ZWEIGERT & KO Tz, supranote 59, at 46; P r %R [FHE KRR o ()
TR ~ R - SRy - ERT (BF) (2017) - (HhigakiEEm) 0 3fk 0 HS8S-
84 » BT H bt -

See ZWEIGERT & K0 Tz, supra note 59, at 34.

59

60

62
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(descriptive comparative law ) - i DIREME: bz nlEaR e RERE = » T8 )

FPEIERYEEGE ) % - A B ELR TAE - E5t B iR A R
TSR » AN HEME DL E B i < IEAER TP RI R E RS S i R R )
— R R A A E R I SE R i T ik B DUREME FLiRik
EIf - IEAER RS FEE 2R B B PR L 5 R A O (R L - s
TP SR 0 v AR AR (DL B T PR =B ™ o ME DL D e Bl
ERBIEME IR A% - RS HEF TEE , (report) TAESTRTRENEF]
HHETT - FOEAY TIF F B2 AT E AR M A R i R » AL A BT
{8 5 $2IR Zweigert F1 Kotz FYFE » FURFIAHE A BILLIRAYFE B -

FOE TR A T — P B TAERIZ B R0 « ARGt - & B -
TERETE 2 MR FHEE L2 PR RIS E S DA TS s B A AR
BRI - AR RSB LA - AT LA R G B DhRE M LU A=
# L IERA FE BRI S 052 A 2 MR A RE DA gt & b i
BRI PRI - J7E v RERE RS AT DU G R B 527 - BT S
EeiYRE R A R B R v R Ty T AT RERE M | (absolute ownership )
FIRE @R Ry T REJSAREE S Crelativity of title) - SEETTRE R I ATZER
GRANE - B> TEIERES A AL & T RIS A A iR
FAGRAE - HNREEE RSO/ R T ERE S EA (WA

83 See ZWEIGERT & K0Tz, supra note 59, at 6.

64 See ZWEIGERT & Ko Tz, supra note 59, at 34-36.

5 See ZWEIGERT & K0Tz, supra note 59, at 43-44. See also Konard Zweigert,
Methodological Problems in Comparative Law, 7 ISRAEL L. REv. 465, 471-72 (1972).

% See ZWEIGERT & K0Tz, supra note 59, at 44-46; Zweigert, supra note 65, at 472-73
(1972).

¢7 Yun-chien Chang & Henry Smith# % F] " 424 | B T AR | RflE4a5 > itk
R TEEE L EN - See Yun-chien Chang & Henry E. Smith, An Economic Analysis
of Civil Versus Common Law Property, 88 NOTRE DAME L. Rev. 1 (2012); Yun-chien
Chang & Henry E. Smith, Structure and Style in Comparative Property Law, in
RESEARCH HANDBOOK ON COMPARATIVE LAW AND Economics 131 (Theodore
Eisenberg & Giovanni B. Ramello eds., 2016); 5E/kfE (2015) - (YIHERYZRKEEH JE
1 ¢ DIANEp A BB A A G ) - (O HiRBAEE) - 241 - H78-79 -



AERERRLLEUARE 3N

& VIR A A BRI SRR A I A RS T AR R
RULL S A5 SR B R © B2 it WFSE 8 MR D RE A Y
HERZEE - AR E DA RELEDIRE b AR B R A 2 -
TERR LR, » JTREFILARFEN TAF— R RIREM AL &5 Bl b
RIS - 3B AR TAE AR nl 2 HY—EB 53 < A1 » B Zweigert FI
Kotz — A5 > SHEEE WS IBIERTEA - H A R HHE AR S
RGO SRR TR R A B E M (suitable) DURZSIEE
(just) - Zweigert F1 Kotz [K[LiEEy » FEiBEE Al 2 SHEHIHE - BRI
BB — i ol FHI R I HENIG 305 -

= RRERETAMER - SRR E

AR R RS BV EER (BT ~ BRI - SR IR > B
JRFS RS ~ R - R~ HAVRET -

SRR R S IR AR R SRR EE S I RIRR LA,
FFEEE AR T AR Al 75 572 o TR SRR R S TR R VLR B Y
MR - SCRPRPER RIS » — S BRI LIERE R - Hii
AT 1B R Tk S B RB R PR AR T A E B R R
HFTEBLCRE HAY S A E R A B LR E R AR H IR

68 RHA L RIRERY3E—[MI5k - see Yun-chien Chang, Theory of Relativity of Title (Oct.
31, 2023), https://ssrn.com/abstract=4619339.

69 See ZWEIGERT & K6 Tz, supra note 59, at 47.

0 See, e.g., Winfried Brugger, Concretization of Law and Statutory Interpretation, 11
TULANE EUR. & CIVIL L. FORUM, 207,234 (1996) ; Z=EE52 (2018) » (iEE k) -
ff - H272 o FERAA  LAAER (2019) o (REES L ERTHwTE @ RERSE
BRYRER SRS/ \ME) - H7-8 0 TR 5 $UFHE (2023) - (VREMRIEHECH B R
Bk ¢ BHEBNEE TR SR ) o (R EE) - 650 330 -

OERE > B4 HT0 -

72 ROBERT ALEXY, A THEORY OF LEGAL ARGUMENTATION 235 (Ruth Adler & Neil
MacCormick trans., 1989) (1978).
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ik H - fEERERE 70T e S B R i R PO LB B E s
SGHERE T A B TR AR R H B E T -

DA b Rt R SRR 1 S imRE RO ARIR B fR IR 1R o MR R
TR - DU R R ORI DA B TN LS Rk g
FRRIEERS - (EOC R R AR SRR - — e R IR ARt R SR P IR 1T
A - BRI EEEEERE . SCEFER R TIaR e K
JASCES | — 3 » MRTLEE EIRIE SRR > NP A BB R -
€ MERERREFIET < St - "TLUEE] S RiiEm e /T =0 LHLUK
PEILEERIRERUR R - MR E S IR BN B AR - P F 2
R SR WYL > WA BRI R ER R AR R IR E
AR IR — I " BIZAAI% , (content-independent) " ZAR#E - HIIF
R LIEE T BAARIRERR I - T SGRZEEH » bR iR - P2 T
PR e TR ) 0 SO R SRR IR /KRR LR BRI
AIE & T SRS YA R R E A A ] RE A R AR
BHL o B T E AR R S PRI -

3 SEFEFE SRR U AE A4 B (genetic interpretation) - see ALEXY, supra note 72,
at 236-38. [Mikk TSR TET AR AR B AR RS AR R ER S S —
PR SRR © BIERRB RSN B SRRSO - 25, IREF - §ifE
F146 - H18 - MEIEAMEIREF Aulis Aarnioffrfa iRy » s w7 NERIFTEF—
TR RRE © AR EH55E0 (precedents) A EEAH AR » s MRl /7 =R
AN [E] R AR LAY — 20 - See Aulis Aarnio, Statutory Interpretation in Finland,
in INTERPRETING STATUTES: A COMPARATIVE STUDY 123, 137-38 (Neil MacCormick &
Robert S. Summers eds., 1991).

TR A4 HT0 -

7> See ALEXY, supra note 72, at 248 (5 H! Ry RECRSZI AL KR » KI5
FE S ERIATiEE TR G HHEE LB ) SO IR B R MR 2 i
HiE) .

6 WIS E o see H.L.A. HART, Commands and Authoritative Legal Reasons, in
ESsAYS ON BENTHAM: JURISPRUDENCE AND POLITICAL PHILOSOPHY 243 (1982) ; 3ttt
MESHIBIASCRE - 2 /M (2012) > CETRAIARYERIBELE AR )

CRBEEZIAT) - 1187 » H203-247 -
T EIRERE IS R R RIEE (RISCEE ~ RN ) WARIE EREME(TR »



AR LEEAREE 313

FEBERTAN > b A figeRs 73k - BEAR DA S B R R i D R T R - B
b EEERETRAY R EBERE S A EARREAE » R RS 2 i B SR AL RS - 1k
B HEA AR — i B HER 2R IEEREHIBREZE] T IEEAAAAE )
FEVESRE R o (B —J51H - AR E S et ERErEE R (claim to
correctness ) 5 Ry EBUIERENE B - IRERAEES LR BRI ED)® -
T B A FEAE B (R A R S R PR B - A RRA R - B
SKERPEALBLTERE R B9 T F - B e R R B H ffdRs » DU S e O s B i
AR A BRI B IEREDE o SO Ry E SR B i B0 S 28 e R s A 1 -
BT Ry A TR -

BRI R VLA A R — IR R O R Rl A 2 I R B R 1 - B
AIEREFTIREEN IR - MR AR EREFRE AR EA—8E s gk

B THENAIPGGR SR RFERE R TE o FDERE TRH ARG o
RAVTEREN: o SEHERR TR AR R IRE RIS s - BB R ETEE
A7 BEARTRHERFIEITETIRE - (AR R IERE B SR RRE
AEHAE R R RRAGER - ) 2R 1 3%Ee (2020) - GERETE
EARE) > Th - H618 > fEiKR -

78 b B Ry il B 2 Robert Alexy a8 4l Z< % ( The Special Case Thesis) ©
See Robert Alexy, The Special Case Thesis, 12 RATIO JURIS 374 (1999). [N SZEkfiE
I 2R B (1998) - (GREIEEEME) - H141-142 > st e

79 T T T 2 E vk B2 3% Robert Alexy FITHE G B L L FI L B 3% 2 %% - See

Robert Alexy, Law and Correctness, 51 CURRENT LEGAL PROB. 205 (1998). A S
RHRIREER —SOEEE RS - BINSORHE » 25 £IE (2009) -

GEMESE M EEaE © G Alexy B Raz RIMEEELERCT) - (PSR
WIT) - 5H - H229-289 -

% 25 BHRE (2005) » (HEECIERES#RE | (i Habermas K Kaufmann f355K
BEmbaa RSP ) - RS (iR - B BEOE ER S R
H150 > jThE -

S b 8 77 ) 400 ] B 5 BRI — % ME F st o see Matthias Klatt, Intergrative
Jurisprudence: Legal Scholarship and the Triadic Nature of Law, 33 RATIO JuRIs 380
(2020). Lt e n SRR S A EEBI IR RIfGRE - 225, BOdaE (2022) » (G&
BREEARR T 2 DUSARGS AT R LB AL R ) Bk SREE - Rk EE T
Fam SCEWIEEES () - (GE2RREG CGEIYE) @ tRHESR—ROKEIE
ORI SR ) - H454-458 > JUI -

% BRLEIGE - HIBRETT > H618 -
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HY— SO RER A A SR R L o PRI RLIRE B A2 I LA — 3Tl "] B
TP RRPEEr T2 > — TR B ERHE LA IS - A& AR AT
ARAVAMERSR - BINZE A AR ERA R R FT I — 20 8 A0RGERY
TiiwbI 20 - SEREE (AW iR o) RS RUB R ENR RO R
o DRI AR — iR (AN B - RHE LIPS - Al
HHENHER AR TP RO RS ZRFE LA SR RITE R el H Y
HTRHETERA > MAUEFTEERIAERDR® - B ER R AANE S
TG R A S B R 55 - s e AR AAE B 2 Fh 2 & ~ IREER LA
A RTERE AR A B RS FIB AR E B 58S BBt S -
(BB 2™ -
H AR R A Gl A 3 AR B R S A AL > HLamall /2 Fiawt H I 2L
BT E R & (i) @FERGEE Y o [EHRIIEERACESLZ
(E#BD HE oL s®  sEH IR LAriEE - 224 "L
EERDERES ) <EFBENY  DEEE R SRR - E—0m
5 RGO R F B H AR IR - Fad s DL T BBk

8 2R TEE A8 H16 -

8 2R EIKEE > RIREETT > EH62T -

8 HparE st > see ALEXY, supra note 72, at 240-43,

8 See Robert Alexy & Ralf Dreier, Statutory Interpretation in the Federal Republic of
Germany, in INTERPRETING STATUTES: A COMPARATIVE Stupy 73, 88 (Neil
MacCormick & Robert S. Summers eds., 1991). & F » {(CHTEE 2 /EAEZ »
T EFEmE MR R SEM KT - S5 AR w2 R - FIEAA(2004 ) -

(R amisiitg ) - (H BRpEEE) 4 H25 -

87 Karl Larenz » Fijigat48 » E350-357 ~ 362 - See also Aarnio, supra note 73, at 141;

ALEXY, supra note 72, at 241.
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% (fictive rational legislator ) ¥HfE (R ) [FE®® | &« HBHREHGHMR® - {H
PR PRIV B AR MR R R (SRR - R s ) DUR S E
RERIERE . H B A B Gm R B B A H RSB E A R
AR « R - 20[FAE2RF Ingeborg Puppe fiT S » HEVRREERHRAI N4

=90 -

=8
FrEReYERIA B DENEIRIER - HEEAR -
PR SR - R (HHERE LeRmIHERMRs) '
R HZEESTE -
o B HMNEERNAHIKEHEE (nachteilige Nebenfolgen) » R
ARG HZEIE -
5 HAVRREE R EE IEMEN: KGR & S HAEE R R R LAY IR
fE o - — iR EE AR R LAY IERE - BIEAERE H iy R H A TRER
SRA i < (BIEFIE S BEIERE 55— /7T 2 IEME IR 'R

8 40 TR, RSB o B E RN LI E AT A SN DS FREE A
Fo ot » FETREEHB EAHTE © MU B B R 1R B B B I 2 B A vk AR T
Z e - See Thomas Bustamante, On the Argumentum Ad Absurdum in Statutory
Interpretation: Its Uses and Normative Significance, in LEGAL ARGUMENTATION
THEORY: CROSS-DISCIPLINARY PERSPECTIVE, 21, 29-30 (Christian Dahlmann & Eveline
Feteris eds., 2013) ; SPHFZ & ~ oA ~ BRE= R () - 21slE (B) (2021) -

(ET2) > H280-281 0 Fipg -

9 B BEIFAIATREIE A AR R TS (OISR - fERLATBRE—
THEREL FROERR - AERSRIE R B IS R R s H R - AR 2 A - =
WEAH ~ sRok it - mifEE42 - H81L : @l (2020) - (WIRERISHE I ATAY ik
B« BRI (IREE AT AT FEHE) BB - CHBERET)
27HH » E275-277 -

% Ingeborg Puppe (3%) -~ £5& (3¥) (2023) - (FRELEME/ NS © RE5EkG
YL > 2h > H172 > R -

L R stifRE (HNEHEROeRE) IR ISR - ERIR B2 BRE - S ER
t—H TR YIARB AT IAEASH BRI R rTRe - — 2t ieiE e
Z AR TR T RkEE - MER IRAEE IR EF A H BV I B - R
FE AR E LR TR BRI A S - BUS T EBE TR o AHRE R -
25, BROAME (2020) - (IR HAIRB R A TEERMCERTRE) - (B
EWFE) 0 50521 - H313-315 -



316 BXFEREESIEBE2H

LB (mechanism) » (REEFERZ nTREMEC - AR HE Y B SRR A T Y

I -
= {EThREIELEEUAR| B RAERE

TR H > AR R T (R R 7R Sk SR BB SR TR P R P A
B T R A DA R T U PE R « Stk R R 2GS
L AR LR SRR G o i B R R 2 A e (R A B AL i Py — 201
RSP T 1 T 2 o B B TR P i A S5 e A R B o AR -
i LR RN Ry — R SR AR V518 - R AEE R AR CR[EIRY ) AR 2

IRIEASCERZ AR 3 vl - o EEB e A T R B L R BB a5 |
HISNEIE () > RZEHBERFREZE - Btk s - &M [ 1TF - K
LR FENREINBIE (B2) vIAk > BaZ SNk (5) I AT HEY - #14
HKFE - EEEEE TR LML -

FH Zweigert 1 Kotz (st 55 rTHEE ELES - DhREMELLEGAE Ty - FEIE
L B A BRIy - MEBE R BRATRA R A2  HIAAN RS T 1)
e (RNTAIAERAIFE L FORE ) FRL - SO LRI L 22 W) - fEThREL T -
EDE 2 AN I3 el S 18] S B TR AN R R S R G R ST 22 T3
2 o JES S RERES AT IR L B (B3 ) - E—2mE - &
ARHAI AL RIFrR A EEE R (8ER - Wk ZEHNLE
ZeB i) - tha]REFRIEEAHEL - ZRAN > BR#RAE Zweigert AT Kotz HAJTHEEE
H B - BUL/AHEE (presume) FEEEMEEENFRILZMEE - FHEE

BERUAREARERFE”
fEsEfdamatt ST EEE SRS | - 2R LEEFT R AR - 5

st ST AASNE R AR (Q) - FE5: A BIE AR WiE i — ik M#E RL

925ee Ralf Michaels, The Functional Method of Comparative Law, in THE OXFORD
HANDBOOK OF COMPARATIVE LAw 345, 375-77 (Mathias Reimann & Reinhard
Zimmermann eds., 2019); Jonathan Hill, Comparative Law, Law Reform and Legal
Theory, 9 OXFORD J. LEGAL STUD. 101 (1989). ZNSCES S5 43 S f Ao H B 7 FE It A 3y
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INEAER s #52 » R BAERLE SR TR EIRAE HA (R Q)
AR T2 - i B RN T AR B R e H AR
HHHE TR 5 - BRI S #ASNBRE (2) RIEBERIL -
RAMEfF—EHER TR -

HE b ASOR Helak iRt e H B - AR SURKRE s
LRy TRE ) AOREE o BRI A G LA SR R
FRIRY - T R S LEaA I E T3 ) AR A SR At &
FIRHAAABIERIRTEE T T2 o TANRTSCTl - SO B s i pe 1 B2
RIVLFEAS RV > T R AEREE A RIS - T2 RF A
R AR R — 20 - LIS > ANEs LR FR - AL L Y
H MR -

93 See ZWEIGERT & KO Tz, supranote 59, at 17, 47; KEFSEF ~ 3% > Bij#RZ1E61 » B30 »
85-86 -

% FIEE - HiHEEE6 0 H18 o HlK AR EEEL BN SOE - B2« B

(2016) - ({EfEtBMEHIRE REEREIIRE S - DIEERG R L ) - 38
®ee (Fe) - (BB RYREIERT © Efei I FIP B REnARe Ry A BB TRE )
H218-221 » B L2 E A AR s RAERE (2007) > (GRERESE—Re TR )
e EBEAE R REFARRFI GRS R T ) > (RERBREEETERE M &
M~ B HE) o H44-48 > JUAR -

% FEILERER AR BHIHR ST (non-binding) MYLLIRIE - JRRIFEISAEAER . T HE
ITERET ~ 185 [IMNBlE I8N - MBI (BEFERERE ) rEREH R JIEE - a0
BB i B e 2 IREEE R BN IS T 0 IRl e B A R R a T - e
HUSCATIRE > PEREEARNE IR ik it B F LR RS SRS -
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 EBCEERERRLAVESS - BERIEEE
REE

FIL > AT 7 IERE AP RIS R H IR RS 2 S - AR
Py B e AR [RGB RS (Ml (B2) > KRR E K
SERAER BRI ENE - AR IRERAERAE VDB S — SR BT o B T 32k
W ZER RIL - AnfEE I E AR H iR Hamis e EL IR
M SN (B2) WU o PR (] DU SR 5 (e » ASCPUT
B ERE R BRI LIS - 355 ABSEaTlassm - 1 (Dhmelk) b
WO E H AR T HERL - RUEES [SMERE Rl AR DU i © —35 72
BIRE H IR AT Gl - 59— e R 5 [ R AT e Fy g HiZ

FHE—F B Gl - BT PR R S (B EEEFIET < SHEME - BB AR
fe TEEERIAIRAEE , -

AER o B —HiER SRR AT S & T EARSETT ) WIbkiE - 2R ERUAT R

PGSR ) B LRl - B = HTERRE R LU A SR AR HER,, - SRS
BRI T HBAAE IR B AR & W 2% - (ERERIAIR LG E RS -

—  {B{EwmE

AORITSCHTA - SRS R S (SRR R () DB et R R
REIRF > AR DA T RBIAA A | (E Ramal i T - SEHEAY KB 1EE
FRIARFE MBS - RIS H RERPE et - 55 B s R PP e
A HAER A R SR - IR AT LIERAS a5 | A IR (52) 1y
WEEGIEE (just) g7t Bl s 1 (suitable) 7l > SUESHIETER
FIHEE R - 185 (BRSNSl i: () ARG > RIAFEfF—Ff

% See ALEXY, supra note 72, at 248.
97 MARKKU KIKERI, COMPARATIVE LEGAL REASONING AND EUROPEAN LAw 309-10
(2001).
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BRAE® o TR AR R i KRR R - IRIE S [FIRD SR B - 5 [FIKIRE
R B GERNATHE R B 5 | S SSER B 5

(—) gk ~ R R AKX 44

aE M LAREAR SERERE VL TR 5 (A A A IR 1 - BT bk ay
HFSTEBAR FRE R ? ARTATL - AR R SR E A — 0 Bk
FPEBLIEENE o IRV RAE A RRA R A LR R S B © TR
AURFIERIE N B R R E AR A ]S T DO LA B R E TR
A AR R P R - (EH R Pelam ot - BERICA B FR HI AT
GRS oate Nk ESE N R e AN ENER | Dot S ER P N E-B R
A EZFFENEREANA 218 - BRI B RS HIMEk
(8) - RASGZ R SERERR S SNl (5 LURIE IS 15 b <5 (E (B
970 ARy =
(1) DUtESREREEE A - 525 SNEEATRUE - Bk ik sk e
B DU mE RS B CRYEE T -

% ROBEEERIERG - AER HUE IR R SRS T LT Ry
SRR SRR ARSI ER E BRI GER RS - EERAL
TR B NERNE - R —VIBER 2, - T ESRTHEIRABIRE] " HHE
B EARHEME DGR T EEGE . 5 TR SRS o SE
a5 R MERA R NMIRBEHL AR RS - AlSERE BT BA R
ELEREAR AR - AR TR EA - QGRS TR S EE T
B3 T > SRR TSR ERER - R B B AT ALY T AR ER
iy o FHHABUAE - MEZDIEBREAGRLRITS - Dosb ks
A28 > AR S DRTERT ~ DTSR R BB SR > AR R BRA A B
AR T2 s BZERDL - o 2R B EF A BiRiE40 - H235: £3T)
BifET40 » EH215-216 »

% IR BT Ry LY TTRENFRIAS - RACSCEE FARRTEEE & (2R3t
TERERL) A1 > AR BB P REAREE S ERE ERTHATEH » SR B
RERFACHIEBEBATEES - #E DT 7 = A B B v - ELaE e sl
BEF bk - (e THEFISGE 25 - 25 0 T8I} - fiERE4S > H156-161 -

100 e bR 0 B 5 SRR B AR B R R KR 2 R AR B L
FoHEam ARTHE > ARERE B2 DUNE R 2R Bl R iH8 - JEE A BRI B
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(2 DIEsREAEEAIE  BRIMBREEARBIEAR - BRI
B - AR BIEIERL B -

Q)  EESHINEREARS TR R SRR E [ EAIBTAVERE © Anssikb
103 R H BE T13 SRIREAIR IR « T BLROATR BER - e
FREEE AR F AR A il DU 5578 A
RIRE (GEBIRER —T— AT R2R - ZHE s EAE
ARIRBER - EATESGREL) - 1

5 | B EMRS (ISMERE (B bRy rT ke - g Hamlt /520

AR B DLW SHEARHE A AT AT AR IR 5 | L SMERR( B2 ) A L
ML [ R — ek (EBLR AR5 - BB A B3
FEEE) o iEMRE I LEBRAER L T2 o SRR SNk (B2 Y

m

SRR T o BRI S o LREBEAIRE B DGR AR MR (persuasive

authority ) 0y 5 SR BRI ot -

101

102

103

AEH > HrILIER AR THERERE, - 2R bl (2004) o (GG
RIEBEEZINERE Z Fr gk « B R T 8 | iR ERR) - (B
Bim) - 344531 > H8T-91 -
IR SCAT ASE 2T T IR | B RER0 TR Rk 2 rh B
THCHEAL - AR S T B RIAE 22T Bk - TR RIA B i e R e
R 25 BREM (2013) - (PSEa B BRI © 2R Az BN -
H5-39 5 FrEL -
ARG [ —HIR - G FER R BRI N F ORAERIE 558 - U2 » LUt —1{H
EHAIBME Rk B TR Rk 7 35 1R B R IR - vAREaE B © mplkep
BRERNORRARY T EBYIAE (Natur der Sache) | §wa¥ - (EAERGRENIEE fwdE
SR 20 B R > R R E G VU & e o BIARHDANLBE
HBGERIHLET - B2 R, EE > §iiEsE27 - FEENEY A I — s s
TEREREE » see MO LLERS, supra note 49, at 230 (fgHiAlARREfE N E BB {FEER
FYARENR S MEAEREANARXINE) - MERE (2002) » (EHREL
PEYIAE | TEREEmRENIRE - — kR FVER) » BRI S
SRR S (FR) » (EREEEETOE © B EEE) - H235-296 0 £
M GUREYAE ISR F m R EEm A EN - ESERER) -
LS — i M /5 > see MO LLERS, supra note 49, at 90.
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1. 3%0HE Bk

ARy BB EESRIR RS T E W 2 8RR
(notsufficient) 3t /701 » BEARTE—E R 0F MBEVIPHIEEME - Ryl
fige 3B SR AR PR IR O R P » B g A BRI » NI T R PR A SR AL -
SRR DAL © R Y SR BRI ORI A EYE
RAEEA B B TR 5 E L < ARifl > EE IR RS2 fE &
AR TR FRNA R B EE B 5 % BB H e 5 o3 By (2B
BeERZN ok ~ AR ELERAT ) o (EAS SR HIE A U AR R - TR
(prima facie ) F2 BB LR A(E -
i DL R R RE i BB NSRS [NEE (B) mEE = T
JERT DUHE 550 » VE R 3 AR I MR P it » HLER AR T2 B SR AIRE IR
(Epistemic Authority ) ffizic'® o ZLE SN (B BIMEEAIMERY - fkig—FE
frgk (Raz) ERHAERGRVFM - HEEPERRE RGO E e -

104 BB E & MRS DU S BB - H 3 - T RSN A
B WEEEOHRINENTIEGISERS » Hs L EEQRERFTESH R L
K25 2 B LAGRET - SREEE AR —FIEER - BAA TRITEEIME . - BRIERL T
W MAh  FRERRH T SBIRYRE , - BTG AR - SR SR AP 3
B - SRR TREETIREME  TRIERTTRENE . Ko THEAITRENE 5 Z1ER - 4B
JRERR] - B S CHR R EARALE » A FEUNEAILL - A REHIHHES - TREIEL
FIHE 25 PREBUATE » REEARTFIIHEORITE - | #5{-F » Bi#ERES4 -
E152-153 -
See Lawrence B. Solum, Legal Theory Lexicon 073: persuasive authority, LEGAL
THEORY  BLOG, https://Isolum.typepad.com/legal_theory_lexicon/2016/01/legal-
theory-lexicon-073-persuasive-authority.html (last visited Apr. 13, 2024).
See JosepH RAz, The Justification of Authority, in THE MORALITY OF FREEDOM 38, 38—
69 (1986). BRI/ TAE » 225+ EMEAHM (2008) - (M - BEMEEHERL) o
(BoaEdit e Ea ) » 241 > F38-39 5 BiURAE (2020) - (JRERAHITEEE R
By A 2 ? DI BRAT X Bl R R OISR ) - CHRBEIR I
274} » 1H360-362 - HHE [ - Raz[MIF: EERE AL i i 25 K i HA L B R R A
CHATEE R PG AL ) ARAEL - T IS5 #5822 Linda ZagzebskiHI 2 f VI
DIRazEHBEEET PR ARER - 5% % - see Linda Zagzebski, A Defense of Epistemic
Authority, in EPISTEMIC VALUES: COLLECTED PAPERS IN EPISTEMOLOGY 275 (2020).

105

106
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o EERUMKESNE | AREREEAIE—HERTERE > ER
RF—HEIE () BmTaEs -

BEAh > B T ABIEEE RS BEES CRBE S SR LB
Fo—THRRARMEARERR - [FIRFAT B e 5 [HURBARERR (BIERERSEHER ) ]
REEVAIRIFAIRETTERESE » AL AT an A EERE |- - (i n] B HRe kI T
T THARHY R I A

o ERERUEHEIGE | JNEE (B8) FHEL—ER AT

RYFIET - EHT S MBABERRE FIESE - RmESRE -

DGERERATE R A - EMEEINEE (B Frigafvfian - WIEER
ANERE - EHIE - AE557] ~ ISR B B IR - Hims S A E R
TEOUT > TEi S RER IR R DR IR FIB T T M 2R mTRESETS A
AR - kA T E A e B S o PR R IR MR - 2 — T boh BhamE
Ay o

DUl 1 42 5 | PR A R B AR B T RE A B » DUR P (I o
o (B2 > BERCAT B RS B STE AN A SRERWTSERR T BRI S
JE o WAE T EEFIETS - Kt BE 15N (B fERamEh T
S ARER U NIRRT -

—%F  RERREET AR ESREEEN TR - 5.2 5 15NEliE

(52) Friga iy e ek riism - % rE D EI T ARBIRS A ERE ] 2 (8
(B - M 2B E(E - AR A IR 552 - BLILI S - 125 [FNEE(52)
FiraIAIr R E BIEINA B BT HI—T B BRRATE H RO MR-
FESERESE b 1R [Tk LAk A S 1A BB A el H A E K -

2. W EAE AR RO AT IR

—F o BRAGRE T HES—F B ZfEEHh > SNElE (B FrichiRIRS
o A T REEE (BEER) ERERVER > DUCARIEE T

7 SHEERENIRTR - FFE AT
08 g AR HIEES » ET-8 -
109 S T E— T8 2B - S AT -
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EAECAIET - ELLTED - Eam & B RN LR 5 [FMNEE (B 1 ReiB MR -
RS DU FHER -
o EBEHEEKEGE | ABRLREEFIETIT —FER T RES
BHEE - ERRFESIINBRE (B) Bifmiras -
o [IEREHBEEREEIME  JBE (B) 5B —RERRT
HHHROBE BT - BET SEHERABREEE 8 S FIEEE - T
B HEM(E -

BIRET SMNERE (B2 fERimigh 3 85 [M{E & iimaE 2L
B E SROEEFIET - R - AR R e E e B E R R - R EE R
TAE TAME ) R AN (B EEAET ] A H G - BRI
ME @ mE R HRE TN (8) FBAUIFEISEAN B2 FET LRyt
iz » R REFE F 5 B S FI BTSSR 2k U B S B BB A B - SRR
RS R AT A QAR By B2 S BB T 8 R B 1 e B R - S o R
EREERATRE (Value Preemption Thesis) -

e B A 2 A AL B KRt e (i EE
o RE B (E B R LA Ab BV R T A EORWR B R
A AW Y B TR AR AR AEE BRI E S S R — AR H AR

(knowledge) MIEM: ~ EEFIETESHFEM - DR SRR MEIER
FAEMUAER H RS RRE O « SR - BIVE ) B A A i (AR 2 S e 3
0 AERDUTN T DA B N S B e -

TEREEAR - AL NRAEREEE - FER S SRRy R E (82)
fie > $EH T RAREETLS (40 (RAERGBRSSE ) AR M 7 HEEARS
FiEE EaGam (A0 BERIERCAMIN RS AR ) - SEMEE AR
BEFANET /R H SR EE IR B/ Nk e B RS e F By 2 R o
e IR ERE (52) Prilf S EE AT (RIIRERESSE ) It
T H S A AR A R

WO R[S, (ATEEAER ~ FEIRAERSE ) LAY ATRERZE » see Alison Hills,
Moral Epistemology, in NEw WAVES IN METAETHICS 249 (Michael Brady ed. 2011).
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AISE o 1T | PRI AR Ty O A A ) i L B AR & FE 1) TR E A B
(conclusion ) » {HEREAGA ELZ R  HRFRAIRERI I F B RE R - 1
R BRI R « IR AR 36 AR I AR LR s A B R A e
B (FRLEEE) 2 T8, (may) 2F - MEARERETNE
15 BRI N R TR S Ee B 5 (IR ) ST bk 5 i
MAER  /NRA T REFR A Fof T BN A Rk T I o5 — MER B i
B R2 PTEE R S 2 IR U e - RERR ] DI AR A
7 BB AR SNERE (B) BRI EEHIET - FLS S F ik 2 -
SR A1 Bl B BB A A FUT 2 B 2 1 i A o 7 25 REL
TR FHRRER IR (RIS Se Ry - 185 B {7 A% (meta)
HISRIR ST ZE

3. %

EHETH T - 825 [SMNEE (B2 AR B BT BT L BRI T 5
—RIFEHFrERRYiE R (legal family ) AEDLME AR MERR BT 28 - DURIRER KB »
i TRER Ry B Ry Kk R EE IS P S A ME R - T2 [RIAR B A K
EARRIPER] ~ HASER - IRk -

SR » R A ER AN 2 Ry T 385 | B B B R S R LA ke
MERRIETZE 5 TR E T R HERR 0 A R T 2R H AR T 252 » (IR L By
EAR o FELARTSOT A bz 22 Zweigert F1 Kotz Byl » — AR E
HHRER I B T A BRI RERE I TR RN LU - #55R
SYREfEHAMER (A0 B %) Hu@ B EARMEE (20bl) - AFLILEARL
W - fli5 . > Zweigert F1 Kotz 2 THEE T - HRUIFESE ~ BiERm TE
BrEti% , (international comparative law ) (#5357 » AGEIEERZA
FHETT LW > HET R B TE B R A E Gt AR IR Ry T2
EEFHATTERESEC " BIANEEGE . (national comparative law ) N

11 see Frederick Schauer, Authority and Authorities, 94 VA L. Rev. 1931, 1946-47 (2008).

N2 = R 5 T Bl 87225 5E - see Christoph Jéger, Epistemic Authority, Preemptive
Reasons, and Understanding, 13 EPISTEME 167, 172 (2016).
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BIVTE AR ~ g R Bl vck e R R DA B AN It b 1 [ FNBRRE S = RIS
AEEF FH ISR S FHEE K B RV HABEI SR (b2 ~ b3) K bl Rk 28 A
% o SE DR HAMAR B AR (20al ~ cl) - (RIS MwEE -

ARSCHERT » ARIEIREE R o BRI R 8 HIRE R 3 - RIRFU R AH IR R
IR F B gy SE AR - IR - AHELR SR B R Rl R (A2 )
HIRBHIMERR » RIS B A KIEER R 1 ~ HARSESRAIRERY > BT R &
GRS AT EEAIE LR EmbgnIEE %7 & - i 5 nRe (A E
B o ARIf > RGeS ATRE (B RS E AR (KR EET) #irR
SRR BB DU ERE A EIR ERREE R G R TR
FEDL  Bb—FIER S HEF - TREMEEE - W2RERE ARG HE S 156 ikt (2kH
149 {EEZR ) FIVIREENZ @ W LIBEZREETE (machine learning ) A EHT
SIFEBIRA SRR - FEREH  DYREEARN S » AR AER 2

113 Zweigert & Kotzjfé ik B BEAE RSB ~ B5A R BRI AREE » 352 DL FE R
25 © “Though great process has been made, most German work in comparative law even
today still starts from a particular question or legal institution in German law, proceeds
to treat it comparatively, and ends, after evaluating the discoveries made, by drawing
conclusions- proposals for reform, new interpretation- for German alone. This same is
doubtless true of comparative studies in other countries. This activity could be called
national comparative law. What we must aim for is a truly international comparative
law which could form the basis for a universal legal science.” ZWEIGERT & K0 Tz, supra
note 59, at 46. Zweigert#f ELEERA B LUK 3 R AHIE V53 SURKA T -+ see Ulrich
Drobnig, Konard Zweigert (1911-1996), in PRIVATE LAw DEVELOPMENT IN CONTEXT:
GERMAN PRIVATE LAW AND SCHOLARSHIP IN THE 20TH CENTURY 204, 208-11 (Stefan
Grundmann & Karl Riesenhuber eds., 2018) ; 5E7kf@ (2022) » (EEEWIZEHE
i ERELLBGER RS ) o (H HREHEE) - 32610 - 1H80 -

(1} 3 S €2 C S IR B ST e A VSV -t e Wdran i NN R Y L TP e i i
P DA ARIEEH - SRR R R AR R BRI R A R HERE - T %8
Fgwo VA BRI RS20 - BT E AN E REGE - 2, 1 #fok#k (2023) »

CRoft TEMEORBESCEA R ¢ IEEEABE S E RS SUL B RRIE RIS )
MMEFIHIR CRREE B ESOR MR REE B (R) - (ERERE G EE—
LA ARG © MEFIEIR DR R SER e () ) H41-100
A -

115 gee Chang et al., supra note 37; YUN-CHIEN CHANG, PROPERTY LAW: COMPARATIVE,
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JE TR BRI R S — SR R TS St & £ F B KA 5
JEBRERSR ~ SGRBS - AaTea > SRS P MFE IR iR
SN o R HBGARINSE - PR T o B R R -
B TR BRI FVEE IR - < ZKRR I RSk R o R R B
KIFERETZE - (EAER— SRR E BRI T AR rTREE Bt B (E E
FUBTER RIS R A S rs B B 5 T - G RS P R i o SRR g ok
PoAfEZE > QB DRREERRE I — T AR TR RIR -
4. k%00 TR fL AR T AR

EERNE R A AR AR A R - RIZIREEG] T REOEE 5 —
B/ NiRSE AN A ER B A/ N « /NN EE R/ iR Rt CGRESE TR AR
IMEBE N ZIERE) - KR/ NS B IR S BRI RIE - st A H
G4 R T5E - KL - /A HJ B 1 B NRAR S S A > L E S B E
ACBRER 1/ Nofg A o TR S A (R (E P © ISP S R A HRE - BERRRAY /)N
SRIEANAE AT 2

B/NRTS - My i REHRE " A RiE BRI ER TS L -
ESR /Nt EE I R AYkSE - (EAEE R 5 (R T TR By
B A EEHIERE SR R EA S B - K B/ R Z B
A R/ NI - BRIFDUE H OISR ISR BRI LR IIRE » SRING4
AHREEA RIS (BB BRI 1/ NP B T e »

EMPIRICAL, AND ECONOMIC ANALYSES 26-27 (2023); Han-Wei Ho et al., Machine-
Learning Methods, in CAMBRIDGE HANDBOOK OF COMPARATIVE LAw 177 (Mathias
Siems & Po Jen Yap eds., 2024).

116 see Anu Bradford et al., Do Legal Origins Predict Legal Substance?, 64 J. L. & ECON.
207 (2021); Yun-chien Chang et al., Colonial Experiences and Contemporary Laws
(Working Paper, 2023).

17 see Hills, supra note 110, at 259.

U8 BEIR  FINIRFTER S | BRI L S AR A RE B R - AR (R
AEGGEL ~ RRETG) HEAE B2y HHF By N Ry - /NREATEL
15 2 N - M/ NIRANTRE LA 5 2 » R A AP RE R =5 B P B A (T
BRI B T ELALEREE B ) - KIEL O TR B A HIEL
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HEIT B/ NI © ERETTT S - BIVBE/ IR PTG Hh ek Rt o il 2 Ao
EFIET rTRES IEHERY (RIRAERSES B E R EMRERIEA) - HE/NE
TR R B R AF R R R B HE B LA RE RIS (R U AR A8 HH L — FU BT ]
Mz W - /NRACRE AT ATEAE (understanding) - KITERZ
(e FEFHIH PR BRI RES T

Lt BN L (B8 BIERAREEEIHR % B AR - Ko
Bl (B2) BIFRBAMER U CRHE R ER R - e R ERR A B © iR
5IRE TS - A RER A SRR A B FIET - (ATERERE Sy - VHdy
RENG AR HH IR TRIRE R V528 5 T DAZSRE T (R R b IR ik » i
Wt o LEAN - RFSNBITE T B RITRER, - TR Fotam v S AR E(E A
7 o R T SRR (R B - S amll E(E FI BT RS iR e T 2K -
EIt > FSEMEE - BRESIRRN S - EATERRRARERL - ETRER
G IHIIMNERE (52) RISl iyt ?

BB (B FRC N RBH) BIE » BRI ELEIR It — R IR
TRk fEZEEE LSRR " SR ,  BEEH - ER R ERENIE
EAVIEREME RS - ST AR TR LB R EIENEE - 52 B
TEER P R T B E R rT B MRS  RIAR AR A PR AR
Frh AR B H T - KRR RERGE I B EH T < T AT RE LA TR 22
HEIDERN RS GEBE) MEHEATEHRIEEAE Ll (Sir]re)
P53 T IERIRERF L RIME BB A BRI ZERE - A ] REE—1E T AR
BRMES ) By R AR 5 | S (52) b—RRRIMERTITERT © FIBRE AR,
AT A FR A T R RE LA RRER A 5 3 I e RIS - 15 S MERA R R AIRE R

R -

19 AT EPATER (knowledge ) BiFEfE (understanding ) fYTE 4 RIS TEEE - K
SRR IS B 252 Alison HillsiYET i - see Alison Hills, Moral Testimony and
Moral Epistemology, 120 ETHics 94, 110 (2009).

120 g0 TR - piIREES4 > HT-8

121 st ERRB M —EREE - see BRIAN H. Bix, A DICTIONARY OF LEGAL THEORY 26-27
(2004).
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SR [ B B AN e T B BRI — R 2 - TSR T EE L M
TR Gy WS T e AR E M —— R R B F DA P A T A K £
('second-best) #& /5 -
BEHEERDIEZ R R RETR R EE - A 27
(understanding ) —=EEERER AR RRAIGGRE - 52 - fERERDTE
EIRARERREZ ST TRl BEAEREEmES | (EEE i)
SN (B2) VR R @B RIMERR, » BT R KRR TT - IR E v e mE—fR 7 -
imERE e ARARRNE ~ 2R TR ) B30 BRIEES 2 r B iR (AR
FERE ~ kAR ) A - —(ERAS R AR AR RGeS - BE T Bk
SRR ARG RS PR B E I AT B R B R SR T — P H AR 2 A I
B577 - W E B B ERR L P - T HRAE R R T T EKEES N
() WUEEHIE - AEMBELG AT HE DA R S T A LR B R 2 -
HE b ARE DI e - R A R SA R R IR LR
AIPERER ) BT - B8 #iEE (BOZERBMNIIE) s 5
FEEAIRE )R HLIE TARPmESKIITE T (virtue) - PRELERREMEMERIE R
FEEOFRERERL T AR - ARHILFRLSR , 12

122 BFIREPEEMEE  HE 0 T BB AR ETAIR - B E 5
WSARKETIREE SR E BRIl DUnsR s 22 0 S S e M B a2 (B2
A S IR 8 - ik BRyRm Bl R AR B IME - SEEIRRERE 2
BN A AR AR TR S B - T K B BRI R B - REFTREFEHERY
R RIESH R AT REE G HNEEARGNS - MEMAEIAER
R HERRIBIRIES - DR TSR, RIERSE , - REH

(2013) - (EEEERENZITL K (GHT) AR EETLE
Wk ) » (JEEE) > 513541 - H204 -

123 HRegE - FTESEHIllSHE HERATAT A B AR TS ok — TR TG - TF 2 LU
B Rl - See Hills, supra note 119. TERETMER H H B A &I - B EREAY R
[AE ] DAEHE B9 (reasoning-giving ) FYAREMIDIEHE - B2 BRER FH AR AR
MAFEETE &2 Ao - RN AR E B A e 53R - KL - SEHEHE
BEER R HERETRAY 20 MEFEAERE FIE S B n] 58 > SFEILDGE S - BER
N REAMHBIARICERSEAE - TR B EEAIE 2 nJiRE M (accountability )
H—FEIARF © M8 —VIUTERE DIEAE (JREN T AR DR | ) —REJI7ERemi]
FEHAER » ATDIER - ASCH RIS ERAREG TIE (MUREREEEREE T
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AL R © ASQUASCEIE ~ 85 150k (B2) - ReRlfER
ArREAEE R EE IR L - RN (5) Wl Rae MR AR A
R LR GHEE - AR #NEIE (B BRI A
[ B R g (R (P BRI R B » T P27 TR A AMEUE BEAR A E [T
PRERVE ARG - BERTEE R AR I TARRIAL L » [RIBE > BEEACSGETE
TR AR M RE T FT RE EL Ry S BRI (BB R fE vk SR Gt A HE DS B

() WHE SHRHERL > -

(=) WEFEZMEERE S HEIESR

ASCHERERT 1 FRAT SORR M Eelak e amat /720 - (A SR AT
AEIFIIMERE (5) ZifEfEk - fEdl Zweigert Rl Kotz TS - Lk e
IRRESARHE Z AR AR ¢ SR 5 [SNBRE S OR 2 I/ HIE R EAE
7 RSN () RS AR > iR 2RE R AR Ea (WS
FEREGAERARI BB AN R AR & TR IS bR s T 5 &

A G e Ry bi 2 > RIRR BRI S eAy A By B G SR B B SRR Sy
B A% - R ~ fERik e HfRRE » BRI ARE G Rt - G HRIEE
JFE SR PR e O (L (E PR - RRA TR R ONBRE, ~ IR ~ BRI A

TE) REERTERAY B » FEAR IRy TIRSF ) BUERE - MHEEETER - see
Mathilde Cohen, The Rule of Law as the Rule of Reasons, 96 ARCHIV FU R RECHTS- UND
S0zIALPHILOSOPHIE 1 (2010) (feHiAimE it ABUE BB ikiGT @ > FEHIRIEAD
FERGEIEEE &2 %0 ) ; Daphna Lewinsohn-Zamir et al., Giving Reasons as a Means
to Enhance Compliance with Legal Norms, 72 U. ToronTO L.J. 316 (2022) ( LLEE:
feH > BRI PR EE A A RERERIHINEIE )

124 SIS > 2R BRI (2021) o (EPIERHTELEREE  (RREEEEYIA)
H24 - 108 » Jhpt K2 it (HEEREASMERERVEE T [ AR TR M
TEBRRINBNEE IR ST  AFEAERAR TR & - RIEABREFREREE T
A B NERER AR R ) -

125 See ZWEIGERT & K0Tz, supra note 59, at 47 ( 3k Lhigs sk ARG E Al Ve by B 1y el
BEMELMNEREEZR) |

126 1) SolumAg s EAET » 38 (RIS A R M A AR TSR e HE RS 22 R B - See

Solum, supra note 105.
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HURESR BRI 5)  ME T H SR - AR EERRIARBRAN AR -
WS AUSE =SB EE BT E S © (1) BT - RN (8)
HIRERE RN A BT R 0 (2) MEARSNEE (B) Frated < EEHIBT
EEWR - BIETEWR - AEREE ;. (3) EABRECENRELE - &
Fi B SHIRERER - $EERAVEMEHIRE - 17 ERVBEFEBRGR - S HIEEN
BT FTESRAVREEHBING - RS2 B 2isb (EAREmS)
BB AR RIS RN AT SR = HE L (e B HEE) - 4
BHAMEAR LA RS NEE () (B RSRSR BRI AR A Y B e R
=B EE T 1 887 A BE B IE HEE AR T iR v SR B R
DUREREA it BRAGHIERSERS - — S (E5MEE (B) LRSI
RRERSH - KHUE HEHE R E N B BB AR L A (rule) -
1738 Lk A FI S R A 1Ly (optimization commands ) 7Y
BRI R Cprinciple ) 9% L T2 KT i e £ TS IR ZeHE 28 « [RIE -
B2RINEE (B) DI e LimE > T T —5 B
ikl (Reconstruction Thesis) ' o FEf§aEITEEANEEE » KRR
Fligel® » ] T RRRE | SRR R TR R Tt R RS - S —
—EBINEE (B) 165 BRpE AR IE T R S TEE™ - BE

127 = BB BRI A 2 TaF A SR @82k 52 James: Colemanfiy iRk {E -
Coleman]2 Max Weber 14 0T £ i BBEE A8 32 22 B AR Ry 1) > L3 Weber
WARBHE RIS o Colemanzffy LL Ry = Biamalt - R IeiR R BRI
BEAM B BAE B - 58 SR EEA R BB TR 5=
TR IR T B AP EEE A T EEE - See JAMES S. COLEMAN, FOUNDATIONS OF
SocIAL THEORY 8 (1990).

128 R gt i e A I B g D OO 4 3 S A A1 8 1 124 B 2 2% Robert Allexy - see
Robert Alexy, On the Structure of Legal Principles, 13 RATIO Juris 294 (2000);
ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS 44-69 (Julian Rivers trans.
2002) (1985) ; BIAISERANHE - 2 R (2007) » (KRR ~ FRATBLEHRRE ) -

(HEZEZHE) 530 » H74-83 -

129 FhEdRERYEH > see Peng-Hsiang Wang, Are Rules Exclusionary Reasons in Legal
Reasoning?, in ON THE NATURE OF LEGAL PRINCIPLES 41, 41-42 (Martin Borowski ed.
2010).

130 SO MBI T ER A PR e — TEIRE Il ATRE B DL AR A AT 26
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SEFEERS TIERIME BRI NSRRI &5 | o JRRIEE 2 TR
(9 T R B At i 1l i A R AR S HL R A 2 SRR SR AR TE R P R A -
PR AR | o RNl > BRI EREIS A RN EIRE » R ERTAT
SHIRINSEE (B WFEARBIE SR o KRR R R A R (B)
R (formal principle) 26975 E—Flan " BEAEZEMETHER?
FERELZYGE 1 TEE (TE) MEORE | PSR A RRA R
BB - #152 » BB TIEREEZ EFZIE L INERE (B) B

HA=RIH

HYSMBRE T AT ~ B BE R IR R HAUTE 3 B Bm B 5038 - AR - S8 7E
T E ARERR ) NI BRI NEREAR TS - RSN ARBIER T HAY ) HEITE

HERE/ N OT BB SRR IR - BT #R8E H 00kERs e SRt - 22 5 - BERZ2(2004 )
(ASEEREEERRE ) - (BuRHt & 2am) » 8> H15-

Bl R AR (2021) 0 (GEEMALERMEERTEN ) o R (%) > (T2
Gk R EREA R SR PR B SR ) 0 H325 0 ik e
SR -

132 ok s SEHUPR S BHE USRI BRAZE - Q1A lexy ST A AE S B AE A X weight formula)

REMARMEE SR - Wfa R R RITE &R euir S - HRER © =R

P REIR A E BRVEEME SN MRS R RIRIREE 4 - AT E R AT

B et 2 rvsth s 2 A RENEE @ AR 2 agti i B - Alexy

Bt E MBI SR AAE# & PR = F - See Robert Alexy, Formal Principles:

Some Replies to Critics, 12 INT'L J. CoNnsT. L. 511, 513-15 (2014). ¥ A [RIIATE =R

ARy s> #r BEL 2 B » see Peng-Hsiang Wang, Formal Principles as Second-Order

Reasons, in RECHTSPHILOSOPHIE UND GRUNDRECHTSTHEORIE. ROBERT ALEXYS SYSTEM

429 (Martin Borowski et al. eds., 2017).

See Robert Alexy, Legal Certainty and Correctness, 28 RATIO JURIs 441 (2015).

184 ey R HIF %k 2 MERME S > see Jan-Reinard Sieckmann, The Dual-Nature

Thesis: Which Dualism?, 33 RATIO JURIS 271, 278-79 (2020).

TEATGE3ARTEREIRY - 7E B RS IE LLNBIETT & ~ Firaledil o fEEIRE - R SNEREAR

AR B ARAR BE S LS S W Fe AR RE iR LB B RYBIZS » B T EHERI S IRE -

AN LB James Q. Whitmanfii /g BEfA Hk A B Ebak e R

ZH W B R BREA T R AE R AL T 1R (B B (WM « B AR A iy ae

MEAELE 5 KB © DIREBEE R LETIBER ZEHE) - See James Q. Whitman,

The Two Western Cultures of Privacy: Dignity Versus Liberty, 113 YALE L. J. 1151

(2004). BINSCRRSTHE » 25, ¢ #RkER (2021) » (ATEBEIREZFER) > H190-

196 - JuiE 5 BREZE (HIRRHP) - (ROEEZEBRIE L R E S 19 LR IR R ERE 2 b

13

w

13

a
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SR > BIMSERE FH S A ey RE ECHT R PSP (B2) A LAHRRMELE - A
EWRLHFIESMNERE (8 REE BT DU HAHRERY 25k - BIANSE Rl &%
BLJ LR SUESBR TG T 5 i H A= A B - P R AR VLR B B Bl
A BREGINI A 2 BRI > HABBIR AN BRI 2 -

HLUEHES G B —mE TR RS S BRR (A F]) %
AR E BRI BRI 28 R A i RE ARG B - E T 7382 v R ] BT (B {5
TR R iy i - AALEESE (AIRFE) HERI T EamEEH R - e
TR 1E B IR A RESEET T LB R I 3R - (H R R (A FE B RERE LT IAEE
BORATHEIEIR - A RE B LB IR A - 5 R HR E
(B S VR - ARBRRA R AR 15 DRI (T LB B < (BB B S Nk

(22) Fhpl > MM ESNEREAR RN EEFIE——E (25 P BRp 2
TTRIRTAL il 7 -

oS B 1% > (&SI NI E AR R e s (5 - 2R

A EESRIESR B - FERGE B E B ARBRARRRE - BAZIRIAE - A

R © fEJames. Q. Whitman (RIfEPE TR ) —SGRIE) - (EBUR

) - 482 -

See Jimmy Chia-Shin Hsu, Right to Life and Capital Punishment in Transnational

Judicial Dialogue, 16 AsIAN J. Comp. L. 311 (2021). #FREEHGT 0 » BMEET 5

BRI R IR - HEHIMIRIEREE - —3 - ERAEE M ge@ A

i HR P LR SRR R Asteg - AL TIRE T e o TS

HRT REIK A LR AR W R H RE e A R — BRI ET - ToRRE @S L5 AL -

FFEARZ LR RV EEm RS - W sh BRI L TIE -

BT bt e (A HIBT AR HGR G LR SRR DARE SR 2 B - R =
EiR— AT HRE FAIREAREES (A1 © RawlsPyIESR ) Mok SEH Bl iRk
1B EEIRRME SR B2 & - QFTDUERER T & BRI (G5
— R A A R A DARIE R B AT ) AN G T 545 - AHRHRT 3 - see Cass
R. Sunstein, Incompletely Theorized Agreements, 108 HARV. L. Rev. 1733 (1995) (¥
Ty AR O EAR B R AL TR B Tk - B A ARt RIS Re gk St e 2R
PRI » 850 S S A e e e o, » (AR S 3R A E B LB R 5 e e
ZHEEERIT ) . But see Ronald Dworkin, In Praise of Theory, 29 Ariz. ST. L. J.
353 (1997) (@ FyEtliimaa 2 AR E N HVamas g X AR T A R AR E S -
Sunsteinfffi fit S R R F RS - ST RN -

136
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BE R S L 22 1T Ry S I B AN — R B i vk i (R %8
REZREEIBIFEAT) —RRIATERA AR R — AT 2R - WIERSRE
ARSI EAR B A L R - 25 =2 BRAIRLL L L AF - ARTATE > H
AOREREE DL T BERIRI B TR B R 59T =Rt 5 BRI S - 5
FRREGE B ELHI BT TR AR IR R R - DB 88 B (eIl D &8 H AR 2 2K
B AR —HERIRVE M A F R R B (integrity) -
HERE R R & B H LA S MAEARE R TR & R BRI » o2 280
HIREBSEIEEATA C EELR AREGHEE SRR ESNE (B Fr
Feifili fEE™ -

S—J31H » $ R FE R RE L R BRI - ARt B E (E A B
B (SiE) PR AR - MEpEABIA AR BN (B2) H
EEBHEOAERE (LU EEFRES R EEE) - HRRETHERE
HIZEEE  BEASEZEES DRSNS BB T REME Rv% B AR TR T A A AR
18 > BB BRI DCEET A B LR E B AFIET N A2 A ER

B8 EkEEt LM - 2R RS (2012) > GEESHHE (—) @ EkE
FmELEETE) 0 H1-36 0 FF -

139 ROkREHORR A M - 25 T AifesE4l - H34-35 -

140 A S A I B 1 T VR B B 2 E B > see Ralf Poscher, Legal Construction

between Legislation and Interpretation, in RELATIONSHIP BETWEEN THE LEGISLATURE

AND THE JUDICIARY: CONTRIBUTIONS TO THE 6TH SEOUL-FREIBURG LAW FACULTIES

Symposium 41, 57-58 (Jan VVon Hein et al. eds., 2017).

AR R R S R R R (RISR i) R - 25, RFEH » HillR

21138 EH161 5 AP AL v BiHEEE32 » EH108-118 ;5 §H5#E » FiHEaE70 » E331-334 -

IR - MRS Frikin < BE S GHT HIMBRE (8) » Xk

BRI E - BERNEEMERIRERSK - FTREGRESEE A RIRMm AR (A0

THREFTREE R FEMRE IR A » SEHIR TS m o EE) -

B RN R AR R TR B R Rl - 5 ARBERR A R AR B Ay ©

DA TS s, (concept,/conception ) SEAHAASACERME - 1EBERATATREZ

EEAIRE IR AN S (A0 RRERRE 7 24995 R A al B Hh R = E Bk

FF) 5 MR E R e ([AEERET) - (HE RS s B
(ERRE ? REAMMEE 2 ) AIFE S8 (CAIRMIRE R S S ) -

M &—H& 80 ) AYTES) - see JOHN RAWLS, A THEORY OF JUSTICE 5 (rev. ed. 1999).

14

g

14,

)
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25 [RAGE - AEILE T M e H RS 2 IR S NER( 5
IR > ATEEA TAERE R 1 S P E R EHER T EY (HER
kIR ) BRTRE - ERE BT — BT R AR HERE -

= RESRIMEER

P2 SCRRGE FH LR R A - SR AE SRS M BRA A THE IR - IR 2 HE
{ELFIET - SR1M - REE OB D Rt RRERR 73 - $RITR B NE A A B
TTHERZBALR - Zweigert F1 Kotz B3z (Phlkiam) i RE @ &
it By S B EE R AME ] DA L £ 1T HLEASBE A T ARRAREIRY 53 | BL
o AREISIATAAE AR SRR AR LR it -

(—) e REE RiER

TEBHAGS ™A GBI TS o DX SRz FEERT » B3 R H A ERF Ll R
QIR T - EE B AR T PR ) RO St B RO » A4

13 (ISR RIS N E R ERE EE R R RS 1 5 - B
b R SR R A RawIst G BA S ¢ T A ESE AR
R ERELIRAT F BT IEREBL IR B & 5 RGN At N A RERL R IRIEIFBE ©
( All ethical doctrines worth our attention take consequences into account in judging
rightness. One which did not would simply be irrational, crazy.) see RAWLS, supra
note 142, at 26. HFASELER @ SwE ARG IEER: - B20A — BRI EZFEAIA
ARG R T AK (LLAIRR - (R B AR R AnEraany ~ DURREEAAE Kk (v A
BREEATHES IS AR R IR - A RS & IRt E R — AR R B A
TR REFAURS SR — RS ) - BN RS Rl - 25 1 REFH
Hii#EE138 » H33-34 ~ 104-120 ; EARRZ » Hifwatl30 » H30 - FRHNIEATEREER
ZEERIAS FEATIOUR - B2 R Rk (2023) - GERWET 5k
2055 ) > EH160 > JLRUKERH L -
ZWEIGERT & K8 Tz, supra note 59, at 10 (“After the discussion in recent years of the
relation between sociology of law and comparative law, it now seems to be generally
agreed that the two disciplines not only have a great deal to learn from each other but
also use much the same methods.”).

144
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EE Ran Hirschl fF72 ELER AT » siEe HH 2R 82 (R SR HE i FEHE RS 28y
P e
1. SR (the mostsimilar cases ) : H A BB EAALL - B

AR > ELR RS2 R SRR AN FIRS R -

2. ERFEFZEPILLE (the most different cases ) : BASEEHCAEEAHL -
HASR OB » DnBaRHi S EUE S E R E RS R -

3. BWRIZHBIELEL (prototypical cases) MK RIS LB ST - DUGAY

BRIZAIL EE ©

4. IREEROTRZGIELER (mostdifficultcases) : MEEE ARG PR BRI 50 -
SE Pk AT B AR 8 7 A ) AL SRS SR A 2RI 9% « 5 HL BT -
RSEHIAHEE (prima facie) BHEAFAE -

5  BERHELLE C(outlier cases) : PREREN, A OUME A HERETVINY
B e PR A e - I A A B -

DIESER S » HRE REA B R A ek 2 HY The Laws and Economics
of Confucianism: Kinship and Property in Preindustrial China and England
RIEH R HI B R B LR 2B M - W52 (qualitative and case
study-based ) > {HEZ LR HREA [FREHARY B BLOCAK BRI - TR ARy
Hit @i s - BEEEMHZERNS  HRtAE ER e 25 8
BATTALEE - B EREAG ORI TIHE § MAEhE - SHEBAGFI
HUAERSERBIRY o ML AR PRI E 2 ATt Hirschl (1 T iBer 2 f bhs | - [EI4EH
ZIEFAR R 5ERE (Kenneth Pomeranz ) #fRiSs=g{E CAoriin)  (The
Great Divergence) 7> ti /2Dl 18 {HACARZ 19 HHACH)RIT = AN EL A% i

145 see Ran Hirschl, On the Blurred Methodological Matrix of Comparative Constitutional
Law, in THE MIGRATION OF CONSTITUTIONAL IDEAS 39 (Sujit Choudhry ed. 2007).
RERF BRI AEELE SR - 257 ¢ Bk ER - BiHREES6 » H482 - SERGEM T L
F 5k o R LR AR IR SE AT HET T > see Ching-Fang Hsu & Yun-chien
Chang, Lawyering in the Private Sector, in OXFORD HANDBOOK OF COMPARATIVE
JubiCIAL BEHAVIOUR (Lee Epstein et al. eds., 2023).

146 See TAISU ZHANG, THE LAWS AND ECONOMICS OF CONFUCIANISM 33 (2017).

147 gee generally KENNETH POMERANZ, THE GREAT DIVERGENCE: CHINA, EUROPE, AND THE
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MRS R AR - EBN R ERESEEE T EANHEMZE
(surprising resemblance ) H1#% » DI B /NS A LR NTE Rt - HEIAREH
VRSN ISR iR Ry o SR R 2 A A S e - LR B TR T A8
F kg, (reciprocal comparison) - tAIR{HE Hirschl #Y T T 2 fiLL
B HIA FERAT R
fii5 < » FLEhZ e Rt ¥ LA R 2R e BR S B[R] (factor) >
FL BRI S R BB o R T A SR R B IR e AR R 352 - I T e B HE
PRI « BRI S » AIEREMEER R ENRERE S IESE (LIh
ff LR ) » R bbig ik s S IR SR HEGR I FeasE HELRIR - FEZ S E 2 B 149 -

(=) #pgetrbi x5 H 2w

ARE YR —HiEH - HaA R AR > HOERBAER - 5 0 1R
515N (22 ) BGR L FT LS i JEH » (AR R IETHRR - — 2 1SNl (52)
Pt iR & r o AFTES & RN (B) FnfS Hivkda -
ARECEEREABSRIHE - BB T EEAETCSN > HHE RS R
EATS LIS E @R RS T TR SR ] DUEISEERS
DIE | HOffEdm - 12 - 3RS IANEIiR (B2) PERy—3BAIREIRR - FRIEE RO
At o MR LU A

HBErE RGBS | ARERREEE R —FER  HREE
BESLUEHEFIRRESENVE RGN ERRTE—INEE (8) FsRE
& o

P B E Hosan R 15 RO AL SRS [Nk (B2)
DIFRrRRs ek iim <t SRR - 55 JMNEE (B2) FrismivesE
A ERSRPR LB B B it e T SR ARG A e R

MAKING OF THE MODERN WORLD Economy (2000).

M8 Rk (2021) o (HESEAGRTZEE @ BhfREnE @rRlER ) > H33-37  JhETAEH
higit: -

Y9 SRR > IHREES6 (EH) -
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MR BT T - BRI » — BB T 7 S B S
FIES (MBS (52 Ry TR AR 5 A R S - S5
SRR — AT LT (R REIREA e LS B B (R o 2
1 (mechanism) 5 SRLLHEERE AT EEAIHIEE - HITELREAEERER (1
REGEE) - AL PRI BRI 8 » BURERRS Hil
BRI — R S AR - S R AR - SRR AR S [ MRS (5
TEBREE E  REEEIN N () B E S AR
RS S MR ARSI (BR) 4B [ i R
fryzaLL - HCEI B BRI - AR T U R AR S R L
H .

SEAK - » B LS S Ee 3 - B R T BEAARY positive)
BRGE (BIAEFEAETANT) - K / SAFEESR (empirical ) B1ZE (f1
AR EE TSR (SRR ) 192+ DIBRVT © (1) FEFTE > X [R5 Y
Seo (2) ERE > X I Y S - DBk i pepe LB X AERT - Y 76
BRHERE X S Y SETER VIR - BE Y IR X 1)
85« B » B - X RS2 Y - 5 SRR TP (background
condition) Z {77 + B X+Z Bt Y « EHRBERAEE Z - HIENEERSE T X
ARG Y - 8 AR TR | IE A (e -

EUITT S > AR R BIRAS R, HHER S B L T =25

o 4 {EANBIRAHERIS o R X OB Y R -

10 B b SEEEIEATEE SR RS LR H AL S A B A S
— I A RERI R —— H A B 598 [A] fy sR Rt &y - KIS 1 St nT e el -
Mmr k2% - 26 T BifRE6 - H18 -

151 see Christopher A. Whytock, Legal Origins, Functionalism, and the Future of
Comparative Law, 2009 BYU L. Rev. 1879 (2009).

2 2 EL BRA > BIHEEETS - EH161-162 (JEEREH 2% MBI ER i SRR
K e

193 DU B iTRE I - FEERIRUR BRI Ry BB T A2 S SRR | (difference-
making facts) - % th#E& 2 2tHH - see Peng-Hsiang Wang & Linton Wang, Rules as
Reason-Giving Facts: A Difference-Making-Based Account of the Normativity of Rules,
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o U MEARBRIRIIAIRHER - HEBRTE XOIAER X ik > HEGE Y
R Y R (SR Y RABEE LT - HERAHER B ARDH
B RO -

o = (HEED) il Y RfILIAEE -

PR U RERD - X AEARE R R EREAINCL - FRRHIE - 1
FTRE LU BIANGE LR B 5 S B ARG BB BRI o RIRHERE AN S 12
BN Rt e R (AIRGEEE) RSILE - (RERHEEIAIIT Eaa t— B L
RSP AR (e TR AT DR 2R - NI fEE i s St R e
TERTHEGE o A EGE R Uit SRR R (BOR) 5t BERAES -
B BURIVE B S N RERF — KGR F R S AR A R HERE > (B
DREFALEREIEMLE - FURRE]C S HEARAT IR B JRFR S -

= AMA SRR ?

6 LEBARINRE P A S (B (R S SR SRR IR TSR 200 g5
» FERZ AT ? 25 iR R AR LR IR 2 IR E B 5 Rl ER
AL BIE R B TIE AT E AR BRSBTS ™ - (B - ¥

in PROBLEMS OF NORMATIVITY, RULES AND RULE-FOLLOWING 199 (M. Araszkiewicz et
al. eds., 2015); Yun-chien Chang & Peng-Hsiang Wang, The Empirical Foundation of
Normative Arguments in Legal Reasoning, 1 EUR. J. EMPIRICAL LEGAL STuD. 69
(2024) ; EME#A ~ 5Rokf (2015) - (ARERHIARIAIEIEE @ SaEEIT LS
PR E) o CREIBSEEREIT]) - 178 234 o BAMBREEITIRIRHERLZ B
HatlE - 25, SRk - BIRRE36 (BE) -

154 SepEREMark Ramseyer-£%4% H RS F0AGRENT - (RRITES H AR R BRI
Ein TIEFAEA R IGE < B A LA T g AR I S A B I R P Sy
YA RIAE S, » See J. MARK RAMSEYER, SECOND-BEST JUSTICE: THE VIRTUES OF
JAPANESE PRIVATE LAW 73-74 (2015). BRIRISCRARE » 2R, ¢ sk (2017) o gif
Fat36 » H221 -

15 G5t B E R TR LIAISE - AN B SRR Ik ] R LRI HE T - 1)
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How to Do Legal Interpretation with Comparative Law: A
Methodological Reflection and Reconstruction

Kuan-ting Chen & Yun-chien Chang*

Abstract

Comparative law is a prevalent legal method. While it is subject to constant
critiques, perhaps because no standard operating procedure or new theoretical
foundation has been offered, comparative law studies are still conducted in the
usual way. Using jurisprudential analytical tools, this article divides comparative
law into two parts: borrowing normative values and borrowing positive outcomes.
This article argues that, at least for academics whose jobs are to promote
understanding of the legal system, the process of borrowing normative values
should involve three steps: (1) distilling a normative theory from foreign law and
jurisprudence; (2) explaining why the value judgments in the normative theory is
desirable, and, if not, how to adjust; and (3) finally applying the (revised)
normative theory in the interpretation of domestic laws, via the teleological
interpretation approach. The third step includes analyzing the means-ends
relationship and thus how best to achieve the normative goals. In short, the first
step is abstraction, the second step is reasoning at the same abstract level, and the
third step is concretization. Academics should no longer consider foreign law and
jurisprudence as epistemic authority and accept them at face value. In addition,
when borrowing positive outcomes, academics should use social-scientific
methods in conducting double causal reasoning, rather than relying on their
intuition. More specifically, the first causal reasoning is ideally empirical, whereas
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the second causal reasoning is positive and theoretical. The mainstream
comparative law studies are accustomed to look at laws and jurisprudences from
specific civil-law countries such as Germany, Japan, and France, while this article
reveals that membership of legal families does not necessary matter when
borrowing normative values and positive outcomes. Whether a foreign country’s
legal system is subject to a proper research design for causal reasoning and
whether a foreign country’s jurisprudence advances helpful normative discussions
are more important for comparative purposes.
Keywords: statutory interpretation methods, teleological interpretation,
persuasive authority, causal reasoning, functional comparative
law, value preemption thesis, reconstruction thesis








