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50 WHLAHE 0 BTHREEL6 > E36-38 - FE TR E 4 €r ( Electronic Frontier Foundation, EFF )
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TH2E 2 e DT (o P B I e Ry L B R A ME 1R 3K - See Brief of Amici Curiae
American Library Association, Association of College and Research Libraries,
Association of Research Libraries, Consumer Federation of America, Electronic
Frontier Foundation, Public Knowledge, and U.S. PIRG in Support of Petition for Writ
of Certiorari, Vernor v. Autodesk, Inc., 621 F.3d 1102 (9th Cir. 2010) (no. 10-1421),
2011 WL 2472742.

51 See generally Yannis Bakos, Florencia Marotta-Wurgler & David R. Trossen, Does
Anyone Read the Fine Print? Consumer Attention to Standard-Form Contracts, 43 J.
LEGAL STuD. 1 (2014).

52 AARON PERZANOWSKI & JASON SCHULTZ, THE END OF OWNERSHIP: PERSONAL PROPERTY
IN THE DIGITAL ECONOMY 169 (2016).
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PA. L. Rev. 315, 336-43 (2017).

5 1d. at 366-75.
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L FEREIR S T] 22 UsedSoft GmbH v. Oracle Int’1 Corp., supra note 18, 9 70 (“An
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1492 EXFBREFE 3 EE4H

REREEFERERMNERH ORA B FRERY) FIHABRERELRR
HATEBYMEF G - AERE A

R Himad R > Wil B MR H 0 A SR T 22 - AANFAEZ
HAEY] > WEANHLEEVEHERA CBOE (P RE A - SRS
HAHER™ - Wb - WE N MERTT R e 7o 5 03 B & P SR S ]
18~ SR s A S BT B A R r I -

1977 1°H 25875 SMIER 3 5 F B DR DEZRIRI A E YA » BORZEAERE AR
SR R B TR BT R AR E 2 5> HEEYIRTA AT TRV B LL
ERIWP RIS IR 2R - RIBRH 225 MR 3 15 00 ] RE AL S RH T ERI R
PRAGFE M B 2R - NRNARE R R R A TSR R 1 T 95 RH 25 s b 2%
o SRR Y AR YA BF -

ASCER DA oS5 e B B RER R eI RS F B R > Rk
BRRHEE » B R B RE VR REIRF IR ER S SO T A B SO HL 7 HER
FEFF I R FriE o2 R B D th R IR ER S B LT TR « 1 - NGl
HNEE AR BRI PSR - I SR AR SR F BRI 2 TR A2 IR
AP BRI B SR A RS RE R BRI R P 2 O 2 (B - ASC AR
GINELEBFIDR B S MRl S0 o B - AR AR N — R KA
A seRALRERFESIR AR AR - WIREE I T B 5 S B i 57

which the copyright holder’s right of distribution is exhausted in accordance with Article
4(2) of Directive 2009/24 must, in order to avoid infringing the exclusive right of
reproduction of a computer program which belongs to its author, laid down in Article
4(1)(a) of Directive 2009/24, make his own copy unusable at the time of its resale. In a
situation such as that mentioned in the preceding paragraph, the customer of the
copyright holder will continue to use the copy of the program installed on his server and
will not thus make it unusable.”).
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R. Anthony Reese, The First Sale Doctrine in the Era of Digital Networks, 44 B.C. L.
Rev. 577, 578 (2003).
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™ Joseph P. Liu, Owning Digital Copies: Copyright Law and the Incidents of Copy
Ownership, 42 WM. & MARY L. Rev. 1245, 1317 (2001).

80 Abraham Drassinower, A Note on Incentives, Rights, and the Public Domain in
Copyright Law, 86 NoTRE DAME L. REv. 1869 (2011).

8L Glynn S. Lunney, Jr., A Tale of Two Copyrights, 53 AKRON L. Rev. 987, 994 (2019);
Liu, supra note 79, at 1316.

82 Lju, supra note 79, at 1311.

8 |d. at 1316.
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8 Reese, supra note 77, at 591.

89 perzanowski & Schultz, supra note 84, at 894-98.

9 Reese, supra note 77, at 591.

% 1d. at 591.

92 Liju, supra note 79, at 1310.
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EIHS- 14T - See Reese, supra note 77, at 577.
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REFIFESLF IR - See Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 351 (1908). #f
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BT (2018) - (fEE(EHERERRAIIRBIOT TR 2 BIE - LUSHERIE A
BRER L) - HT » BN BUA RS RHEE H B S A W e e i
XALE R R IR T E AR (2019) - (2019FFE TS ENRE () ) -
https://file.moc.gov.tw/Download.ashx?u=LzAwWMS9VcGxvYWQVT2xkRmIsZXMv
QWRtaW5VcGxvYWRzL2ZpbGVzLzIwMjAwWNi82ZDK50TE1ZCO2NWFILTQxXN
GQIOGMzYi0xZGI5SMTcdMTBhNmMYucGRm&n=MjAxOeW5t0Ombu%2b\W9seW4
guWgtOWLIeaFiyjlubTloLEpLnBkZg%3d%3d ; ALERE iR RTS8 EHR/
(2020 ) - (2020 % & g 1 %H #BHE FE W) )
https://file.moc.gov.tw/Download.ashx?u=LzAwMS9VcGxvYWQVT2xkRmlIsZXMv
QWRtaW5VcGxvYWRzL2ZpbGVzLzIWMjEwMy84ZTZIZjg5ZC1kMGMALTQ4N
WMtOWIyYS1ImMzRIYJEOYWZmOGY ucGRm&n=MjAyMOWL leaFi%2belseioi
CjlubTloLEpLnBkZg%3d%3d ; ALl egii kil T84 £ (2021) » (20214
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https://file.moc.gov.tw/Download.ashx?u=LzZAwMS9VcGxvYWQvT2xkRmlIsZXMv
QWRtaW5VcGxvYWRzL2ZpbGVzLzIwMjlwMy8xZGVKNWVhNC1iZmI3LTRIM
JEtYjU50S040GZmN2E2Y TkONjkucGRm&n=MjAyMeW5tOmbu%2b\W9seW4gu
WgtOWL leaFi%2belseioiCjlubTIoLEpLNBkZg%3d%3d ; AL ER iR ke fid T S4 A
¥ (222 ) » (02FEFEZHHHRE (/) )
https://file.moc.gov.tw/Download.ashx?u=LzZAwMS9VcGxvYWQvT2xkRmlIsZXMv
QWRtaW5VcGxvYWRzL2ZpbGVzLzIWMjMwNC8XOTYXNjQxMilkYzIlyLTQzZj
MtODBmMNIi1INjgOODI4ZTNINzkucGRm&n=MjAyMuWL leaFi%?2belseioiCjlubTlo
LEpLnBkZg%3d%3d -
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& T P4 2019 AR RIS RITHY 1.6 (5 S OH EUR B 2022 FF55PYZRAY 2.31
A > Netflix [AE R L AR V-2 £ MW s 53060 P BRI 32 FH S AR S v
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R BB R B A E S BRI - HFA SR ERE
7102 ERSEVEYIAN DVD BEDL T - B2 R Wi A FTE S - DVD
A 7E 2005 AFIRE RS R3E 163 f3ETT » fEEBIM TG 64% - MEDEH Y
R AT 2013 fRIEEE] 23 (3BT - Iff - BEE XM PR
2010 AEACEMIRTH:  ER IR 2R 5 R R RS KR B DVD Y
B IAE R SR R A HE3E 86% - DVD 7F 2018 4R iy EE4E 58 [ 76l
T 22 g3 - [ 0 BRIRTEREZE > { 2011 FELIZK > Netflix ~ Hulu
F1 HBO S5 HR i P M S B I R 1 1,231% » 3% 129 3670 B

160 e RERT SR R AT ER ey (09/07/2021) - (JEfEZ NIUREIHES © f LT

SO R ERE KRB ) - (LA TRHERE) » https://taicca.tw/article/24bfb3da
(1B H © 01/09/2024) -

161 #5505 (01/20/2023) » ( Netflix IR BRI T DISKRAR - HAERAE P
i E B ETEAT ) - (mashdigi) » https://mashdigi.com/netflixs-revenue-growth-
rate-hits-the-lowest-since-listing-but-the-number-of-new-global-paying-subscribers-
exceeds-expectations/ (fxf&EIE H : 01/09/2024) -

162 F gt (07/20/2022) - (S5 A TREESOB EHIKHITEE Netflixghi TR AIETE
E AR EBRSMNMOFE G H L) 0 (ERFBEME)
https://cnews.com.tw/%E5%BD%B1%E9%9F%B3%E4%B8%B2%E6%B5%81%ES8
%88%88%E8%B5%B7%E6%94%B9%E8%AE%8A%ES%82%B3%E7%B5%B1%
E6%94%B6%E8%A6%96%E 7%BF%92%E6%85%A3-
netflix%E5%9F%B7%E8%A1%8C%EI%95%B7%E5%A4%AT%EB%86%BD%E9
%A0%90%EB8%A8%80/ ( Ei%EIE H : 01/09/2024) -

163 sarah Whitten, The Death of the DVD: Why Sales Dropped More Than 86% in 13
Years, CNBC (Nov. 8, 2019, 3:57 PM), https://www.cnbc.com/2019/11/08/the-death-
of-the-dvd-why-sales-dropped-more-than-86percent-in-13-
years.html#:~:text=Instead%2C%20a%20combination%200f%20the,in%20the%20las

t%2013%20years.
164 1d.
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& | BRTHE MBS R BRI - T B ] i H B Ry 5 =3 TR ik s - T
FERF IR TR - BAETERIIRI A rT i E S 2= EFRE IR > Netflix ~ Disney+
1 Amazon Prime Video &7 By L FEAETY 0% 22 B IR DL 7% B s BE X CD-~
DVD- & n i I E sCE R EBALAZE T Apple TV B Google
Play Ry ItfEAEAI - BRI AR SEE S &A]  RE RN EEBIINE
YouTube B Ryf& A4RIBI+ » HAMAN KKTV IR L5 5 B S 0 8
NAHGRE P 3 TR NG IR AR S Bp iR e R R A -

165 Id

106 Bl (12/22/2022) > (2019-20224F 5 EIEH A BHH THEREOT T B HE RS
SRESREZEERE ) » (R EEET) » https://dailyview.tw/insight/detail/32 ( £ {481
B H :07/11/2024) -

7 MR (2022) > (EVFREVRERERUREGR ¢ (8BS TP LS AR IS 2 1 HE
TRAEECR) - (EEIERE) - 2821 » H34-35-

168 gShadia Imanuella Pradsmadiji & Irwansyah, Media Convergence in the Platform of
Video-on-Demand: Opportunities, Challenges, and Audience Behaviour, 5 JURNAL
ASPIKOM 115, 119 (2020).

199 MREARE (2019) » (SIBOTTHERGHAET-LHERILBIFE © DISEEINetflix -
HETELBFHRAL) - 08 BNLEIG KSRGS S B 2 A 3w

YO phpRsRAE TSR | —FUR RS TVOD S E R A e S - (R
AR R SRR ERE ECDEDVD - B SRR ZEE R
AP RELER) Z IRA -

YL RKBHRE - RHEEEL69 - E8 -

Y2 BRBHRE - RHEELL69 - E8 -
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TRIREAIRERR - M FESEIIE RS (FERYY) S BRI E B R R
E MBS &1 VA Bk /) ey N 4l il B AL i SR Y (SED]
%174 °

DI FRE R R R E M - Hoam RRURFES » TR ER R A BA " - i
R B B S S 2 R0 R B AR RETE o i W ek e AR S T
BEREELF - X BB RFVE L IEREEE (R - KORETT TR
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Ft® o IERIANILE » [\ E3llin 2 03 - il i VR e B A b
AR > RGBT (FE BRI R R L SO R B 7 2 (R
FIRE - St - IR R TN E B E 2 IR E 21T Ry 52
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= RRBRRTERRELRE

o RN R EE 0 Ry 2 86> 58 1 BURBA(ERE AN
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5 S e DL E 2R R - ¥ BT E R R L T AR L FIF
1Tk » 2 RIRPS AL 7 RS > https://www.tipo.gov.tw/copyright-tw/cp-407-
879843-729dc-301.html (F{RBIE H : 07/11/2024 ) ; MFZ > FijtEEE3 - H153 »

0 #HUE (01/08/2016) - ( Netflix{eSBARBIUE MEMERERE ) » CEIERESERD)
http://www.copyrightnote.org/ArticleContent.aspx?1D=2&aid=2759 (g% &% H :
01/09/2024) -



BREFEENERRIZIZRAE 1515

LA MESLH I P S L 2 S B SRR A B R S - E ER - B
BB I BER (R - 1Bk > DRI 52 i R B B R T T
N TEREE TR MEAI A » 5L SRR R BERTRI AR B R ft » SRk D
BUTHIZVERERE TR AR HE - Kt AP B IR A R AR R 5
REBHRZGE  WEH I EENEEEAEITER S ISR =TT
SPEEEIT BRI ARSI T A2 ER ER P B ER R A B T B 1S DU,
BRIENE > A DA BB E BB BA TR E N - B A RE R -
BB > Netflix FAEGRIIFUORGEE BRI - T TiEREE
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Frifigg - 178 [AIkEHE - MyVideo fit EIRFS R I R IRERI - #kBT © T e
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Ve R R R TR B, 2 A 2 R Netflix 49 5 -
https://help.netflix.com/zh-tw/node/54865 ( fx{%&%E H : 01/09/2024) -

9 MyVideo R # BE M OB W M ORI - 2 K MyVideo f8 Uk
https://www.myvideo.net.tw/info/termsinstructions ( f%{%&I% H : 01/09/2024 ) -
180 & PN SRR SRR 2 R friDay i 4G - https://video friday.tw/fag

(EBEREH : 01/09/2024) -



1516 BREBHREF3EF 48
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AT 3 RS - (B b TR ) DD S2IRA S SRR T RIEEKI RS TR RER %
REBLH ! -

At LRt - 5% 2R S e e V- SR P A B B B (R 55
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= LEESRRTERNBRENERRAIZERRE

SRR ERR R TR AT FERCHIRSeR ~ {RRARERERY -
DR pi S e 2 2 5 S R (P RERR AR T R - AR Ry - DK
PHEIE R Bl A - 2l A2 B ARG 5 (R RER K 23 3R - L
HARAT A AN IE AL 2 B ERE R - 2R - RERIRE S i B AL
A PRLAR B 2 P RIRS BB AT & AR R0aR - REAREER R A
filsE i R - (R EPRE NI A EE S W RRE - DUT 20 RS B R
PHEIENS BIR PR < -

(—) BFBHEHHEE

T BT - AN B KA E R S BB B o ¥ DVD DL
Fro W B BTG DU R AR AE AR V-2 E LA (VR TR T = RIRIGE

18 A REIEH IS > SRR THEE LIE TR o B P R
23 WiNetflixsiAmazon Kindle » 285 i B HVB EEZEIRTIEL - See
Lemley, supra note 4, at 1266.
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DEAE TG E R HE N S ER -
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PR SZ B R ER ' - P38 > B AU B — R e
A - AMERIER E I AT R SRR B EAKA SRR st
LA H S PR EHE AN B E T S F E R O T & - B
BIAESR » BN E B A R B P 2 R SR E i B RITRM - AT
FREHEERT 5 HEBIBARLE 5 [EREEIHTFES - RN EE A
A 5 SERTRE Y S AR E TR E AR T3 S - HZd%

182 Freys > 195 —y e b 2 T S fE #4200 35 300 T2 MR & » 15EDVDEGES Y IR
“HEEANBEILESEANE > HPRTEEVEH R ERE TRE R4 200223005
s frNetflix ~ MyVideo - FlifriDays2 519 H &£ r] 30006 % °

183 R0 > BHEEE23 > H92

184 Reese, supra note 77, at 624.

185 B G T e o R M 52 P RE T 20 BB A S8 AN R B S B - R EE AR
FREST AT B ER I RE ~ FERRIAE - BT A S B X ] R A -
EAERERN R E R RRIERE - (B FREER LAEE2 - WRIERIEETE
WERE AR BREM AR  FIREE NS TREE AN ZER  WoRHIREE
EEREABAITITHERER] » REINSBIAE - BRI EZ T 2 R =ikbr 1064
B L3R E A -

186 SERETSIE B4 e IE A R BRI S IORERT - RS i i i R i s Ik
WREME (NRIEEBIME) - TEIEEREA RIS R ES 38 - i
ZAEEERIRHE RS EE E AT - A iR ERIT ARG RrE 5 B e
EAR ~ B B R TR B TR BRI © SRS R BESE » BRI
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o - INFEEREZEYI TS - RS E PR AR T
P> WO WIS RO IR T i i B R e (R i) - #5553 DVD
SEDL A FEEREEEYIRI B B RIS - DU RS R Bl RN A 2
Mmal g ET S - RS EREA AR T OB EIEE Y (B
Rt RO DT AT M R e (e ) e i -

ANRIEEREH - W BONEE S - SR E i E 2N EERE LR
H S A ER BRI 2 R - DTSR AT B ™ - st
KIERERRE A LB - B Z R KRR T AR AL » IR T
SrE QMBI AT HE - FRIN_ERGRR A ERRA - PRk ~ BB SRAIES R 2RI &
{EF PP RS DU BRAVIH B B R A PRS- S I > SERIRTARIE B
IRFSIAC R e P 1995 A R BV SR R RE AR 1 B EoRAEE%
MR (F IR A SR - KOGl T 5% 4 AR
it A 1 P RE B P A RIS S5 2 S AR » 1B ML E SR PO AR
FEEERARIE X -

ARy 4 s FR U R TR LA A A RE BT IE S B PR R T
FHFTEER B B R S AT A S AR U T ERE R SRR B R
IEEE - $ i VR SR U B A S A H A R S R -
432 HRE Rt v 2 VR ORAEE A3 P P BB MG DA A © BRI PEE3%E
(925 TC A TS RIMEARS 70 o 5B e o 3% B A SOt A - B H] -

HE o BT > BiFERELS8 - H113 -

187 4R 5 SE MR E TGRSR K SRR H T A B - SCE R E TEI
Kf i K E AN - (ERABUNEEE TR -

188 Reese, supra note 77, at 616.

189 Bruce A. Lehman, Information Infrastructure Task Force, Intellectual Property and
the National Information Infrastructure—The Report of the Working Group on
Intellectual Property Rights (1995),
https:/iwww.eff.org/files/filenode/DMCA/ntia_dmca_white_paper.pdf; Liu, supra
note 79, at 1320-21.
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sEEEMFER - P E R A SHERF R (EAY TR AR OR A - ME - ARy
RSP B Y E AL AR I A R B S 1 A5 S IR A A 1
& BB - s B PR RS T A B2 Y (I
P E LA B g 5 A8 F B P BB (AR TN SRR i
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1SR ERE A AR HAH - 202 - BOE MFRIE TG T 5 SN BB R E
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192 RiM > BAEIEIRE AR 2588 AR L B 2 VR R (% 0 » R
HEFTEAR > BURRERIBRYE SIS HAE - B E I TReEE sk -
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BRI VEREIR AR Ja\E - B (RS VR RE A B T A R T o
KEETST > H—E 2R AN RS -

HE—F > B AN AR TR U (E A DU A T RS RO pE
R T AP - A IRA R R (R EEEE A REE
SERE RN I I FE B T A BRI BEE 1E° » [ AT b B AR AP Z T 3
BRI ERE IR B RS EY) - AE T THEAREE > 15 LIS i uise il
AU RS (IR 1 R 0 B R DL LB 5 B R 2 3
FR®  RAHIFTHETREEE (FER R (A BT BT IR IS E T IRER
7 o

TEPRAFEIR 2t T 3 - 5 VERE A R IRUIE A A &~ PR SERTE R
mn'E ~ AR U R O VR R B AR AR B B A LR P I AT T 2 R 1 35
TEVIEITFIL USSR AR T N L R T B Z AR I P K S RS =25
TESE AR > TS ETREEST ~ SU(E ~ 5380~ B34l ~ 24l ~ BERAnEGR
HOPREE ~ BURRIRREE' - b FRE A TR A - B (R
K& PFRE A BT AR IIRGE ~ RIRKTE ~ BUEEE 8GR A FINZRIM#E (F
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198 LR VEREEMLE - FIFHE R F o R EE PR - HAERI . DU
FH ~ S SRR YA A SR BB < B BRI (BRI B
W FERIRTT R A RS G - ZEIEwETRL  RIEEREATTREEF
FA#EAE (tethered ) B 7 B - BMEREZEERUS S EE IR HEEE AR
BENBEE - (HEETEI P TREMRE BN HIARELEEEE - See Reese, supra note 77,
at 622.

19 LRI ERE RIS SIEN TSR — ] R B T - R
KRB 2 - BERR SRR SR B RS E T E (e D &N iss Lid - B H B
HAUAK R EREEY TSR EIEA - BRI E SR E KRBTGS » ARGk
BRI - AR R AR IR B A S I E 8 2 12 - See Jane C.
Ginsburg, Essay: From Having Copies to Experiencing Works: The Development of an
Access Right in U.S. Copyright Law, 50 J. CopYRIGHT Soc'y U.S.A. 113, 116-17(2003).

19 Reese, supra note 77, at 611-12.

196 |d. at 603-10.
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197 Jonathan A. Knee (3&) - MR (38) (2022) - (SP&EER : FEEHECEEN
TilES - AT R AR RERIR G R B TR B BRI TP A B MR AS RS PR L)
E165-199 » K EEEE -

198 Netflixsg iy A+ o 5 P 3 B B e A T 25 8 P > SEREIR S [T 2 2 F A P

TR - 207 HijHEEELS8 - H14-15 -

Lucas Urgoiti, The Video Privacy Protection Act and Consumer Data: Are You Plugged

in?, 53 U.C. DAvis L. Rev. 1689, 1700-06 (2020).

200 ERRSH MY F BRI AR 2 T s (D) (ARG e R
HYB -

201 see generally Dacia Green, Big Brother Is Listening to You: Digital Eavesdropping in

199
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Revisiting the Theoretical Framework of Exhaustion Doctrine
in Copyright with a Focus on the Video Streaming Platforms

Yu-Tang Hsiao

Abstract

As video streaming platforms dominate the home entertainment market, it is
concerning that the market for tangible audiovisual copyrighted works is shrinking
and that the trend of licensing agreements of digital works is growing to the global
scale. It raises greater concern that copyright owners follow this trend and
circumvent the application of the exhaustion doctrine by using licensing
agreements which have been reinforced by only a few streaming platform
companies. As most of the works are now published in intangible and digital forms,
the exhaustion doctrine might be increasingly obsolete. Thus, the secondary
markets for copyrighted works may soon disappear.

Unlike most scholars in Taiwan focusing on the review of court cases,
doctrinal reading of laws, and the analysis of technology complexities in legal
terms, this Article proposes a legal framework to revisit the core theories
underpinning the exhaustion doctrine. It classifies the five landmark cases from
the U.S. and E.U. into two categories. Based on this categorization, it reviews the
current literature and policy suggestions and further raises the legal questions that
the suggestions may pose. Built on the case studies and literature review, this
Article proposes a theoretical framework for the exhaustion doctrine, provides an
examination of each argument, and accordingly directs its attention to the non-
economic concerns of the doctrine. Furthermore, this Article uses video streaming
platforms as a case study and reveals how the business models of streaming
platforms either increase or decrease the economic and non-economic values
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preserved by the exhaustion doctrine. This context shows that the loss of the non-
economic values will have a negative impact on the society. The impact further
illustrates how the video streaming service serves as a compelling example for
advocating reform of the doctrine. Potential legal barriers and possible solutions
are thus presented and proposed.

This Article concludes that the non-economic values promoted by the
doctrine have long been overlooked and should warrant greater attention. It is
because the doctrine does not apply to the mainstream video streaming platforms,
copyright law should, by means of fair use or other regulatory mechanisms, protect
the public interests and values that the doctrine aims to promote, such as cultural
preservation, privacy protection, democratic value, innovation, and competition.
Keywords: exhaustion doctrine, first sale doctrine, copyright, digital work,

audiovisual works, licensing agreement, video streaming
platform, fair use, privacy



