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Technologies Co. Ltd. J¢HAF 31~/ 5] Huawei Technologies (UK) Co.
Ltd. (U & " Huawei | ) - J5#E(5 30 S A TEIRE RS < Z=BRILIERS - Huawei
17 Ericsson XSG SFIBZHENAMAC A MEE: - RZAMESLRIBET it 2012 4R
JEE# » 1B Huawei {53354 B Ericsson & EFIHi - Unwired Planet 2 2013
FEEZ ISR - FERIR 2014 fEASEE]ESRERT L HARERE (UK High
Court of Justice, Chancery Division, Patents Court) (#E#ZEmEERE B
55— ) ¥ Huawei ~ Google #1 Samsung < 3 S\ FI#ERF » 15k 3 KA H]R
FH 6 R A Hr 5 (RRATHE LA o FRAneE EIAR SR Rl
Google FI Samsung —Z/\ F] 53 B 5 EORIfR > 515 Huawei [k B —
et

154 Unwired Planet Int’l Ltd. v. Huawei Techs. Co., [2017] EWHC 711 (Pat) (Eng.).

155 Unwired Planet Int’l Ltd. v. Huawei Techs. Co., [2020] UKSC 37 [16] (Eng.).
156 1d.

157 Id

18 Unwired Planet Int’l Ltd. v. Huawei Techs. Co., [2017] EWHC 711 (Pat) [1].
159 1d. 9], [10].
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AR AR RS PRE H R 2 MBI AR H R R N B A T
Huawei i ASHE™ - A 1 BAEHSFBE T Ericsson [/] Huawei g SFIH2AE
THIE ARG FRAND BRI DURIEREE A5 HEHE T 251 - Huawei 3=
SR e SRR (P8 E HAREEE Unwired Planet 1 2 B SAT] - (Rt 82
IS 2 {3 B S A A B RE RN W] 62 52 251 <192 5 2R Unwired Planet HIJELE}
Huawei JERVAG 2 ERIZAE - 75 LR ERL RS 251 < - Huawei 52 Unwired
Planet Firf Hi = BRIZHERYZERI AT & FRAND ZHERIEK @ JRRlC —2&
FRAND 7&Ei e & —Fl T i AR (hard-edged non-discrimination) | »
DINEPSNIR R PNREESE: YN T3 =i EN I SlUm PNk SE: 4 SE T ]
Unwired Planet $2{it45 Huawei FUZREGES SRR, BLER (LG Samsung FYE =R
FHE 5 #Ri Unwired Planet $24544 Huawei 2 RES B RHHEE L Samsung £
HAMWAZHE AN =152 - KIthiE 2 FRAND Hriy T I | fBesk™™ - JRRIz —
& Huawei EAEBHGEGGRERTE 2 MBI EA] » QNSRS MERGIRER]
S EZEH BB S > Unwired Planet 25K 2 2 BRAVEF[HAES
HENGEE > &R FRAND Hrfy TS HAEEE ) R -

RS B TR EFIRE A Firfe M S 2RI 2 =REL FRAND %R
ZBAGR  EEARE AR A S BRI B RS A FRAND Z23R0Ef » 275 H
I FRAND MEFRH L IER ? Eir i beal R B R e B A & T
S FRAND Z 4 18" fEREFMME AMEREK FRAND 2342 1%
REZER - RORMAAE A (JRREEHEER I ) BB E R S BB R
R FRAND 253 » 5 3E#E SEPs HEF A EMEMETS FRAND Z=Riy#%
REET o [RIMLAEHT T L BIRGHEAS T SEPs MEFI AT HI B MEZE A B B g
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164 1d. [10], [177], [246], [481].
165 14, [188].

166 1d. [804(4)].
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it FRAND Z532 » HEIREGE FRAND 2832 K2 st i BH B S 1 i o
JE& » RIS 50 o 3 7 30 P AE T & B %8 - B BbamEs > AR R LG
MERRHI » ZEATA BRI A RHE » AEHE LB BRI MR A AR RIAE DUEE 2 Ry 22
Pt 0 = R A B 2 T B BT - ik BE o 3 AR B = R
FRAND Z8.2 B » SREFIRE A AN BE i BLATHE R P 51 i B i i A
HEAR D EERR T RO AS ] RUF 252 &Y FRAND 23R BRI %
MES  ANILAE VT REEL FRAND BZRERRGZ KGIAH IS -

$1¥ Huawei 25 1 JEHVIR - & 3RERTE L FRAND By T RIS | f6
MR TR B T AL (general non-discrimination) | 2 fd#
Baast » Horh TR RSO ) RIS RO AR B ARG T AR B
AR BZAE R > T — ARSI RIZRERAE M AN 7252 - DA N R e i
AANFERVEEAIREST  FTREIS IR SRR L A AERN - S EEbeeR T —
R BB | B > 3Ry Huawei SE5RIY T REMERGMEED | TR IERE > 2555k
A FEBRE AT % P A EFEHARIFI RS - FRAND FUTHES 2R 1 BHY
DA SRR SRR (B - IR AR

£ Huawei MYEE 2 TEHFIR > S AR A EE AR 2
SEPs 524 » HETEIERAAFYIA 2 Lk FiAth SEPs 24 » # 2 R ERIHE
12 AR 42 [EESR B SEPs - ARtk SR Al E] 51 fEE% -
CAEMRBEMEATES B KSR AR 2 REBIEAFEIFRE
— B R —E R R AR IHE - HeMiEER " 7 (madness) | 175 2R
FRERTRCR LB B — 3R A =1S 217 [RI L SR RE A BRSO AR &
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2 F A AR AT - BARERTRIZAE  SHAERIE i, +
I SRR LU RIS L - ARF & FRAND SZAERUECT - Y
I R kRS Unwired Planet ¥ Huawei Fide H 2 2 BRI RESEH TG
& FRAND FEHERIEK - 41 Huawei F7 S sRAGIEH SRR HE T A7F FRAND
(AT o 2 LUEn SRR Fy Unwired Planet 35K M1 K s Hopp o
KU 2 FRAND AR IZCE A REE > Huawei 353RTERE Unwired Planet i
3 5 A HI AR 0

BRI R E - EEER R LI RIES G Ericsson ft
2G/3G/AG FEHELBIRIRIE A 214 + S LEBIRIIRIUIE Unwired Planet
2 BERISHL 35 Ericsson /v SHEF - B SEB A S LRI & KO
SRS (1) 26/GSM © BIFHEMEHRUTII RS B F, 0.064%

(2) 3G/UMTS : FE(SHAEAR 2 2Ry 0.016%IM1T BN FE A% < B A Ky
0.032% : (3) 4GILTE : BRI LK By 0.07 2% { TR 2]
Ty 0.062961% « 5l 1 B AL FEACBRIRE » 6% Huawe HER IR e
LR T E Z=REL Unwired Planet 17 2 ERIZHESLA » S HIE @ kL 3 55
£ 11 Huawei ST PO AR ORI -

Huawei % » [A13CR FAREEBEHRE L3R - 138 0 (1) FRAND £
HE% % BRI BT JE 22 BREZHE © (2) Unwired Planet. gy
Huawei f2{fE2 Samsung AHERYEHFMES: 5 (3) HIY Unwired Planet 3ifi R
JAREFFATES Huawei 2 HUR REBAIICHE T & FRAND SAEKTZ EHY -

176 1d. [543].

177 1d. [543], [544].

178 1d. [572], [793].

179 1d. [572], [796]-[804].

180 1d. [807(4), (7)].

181 1d. [807(8)].
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FEAHEHRE T Unwired Planet ZA141% o REREREEEHIEL - 1A 2018 4EEX[EI
Huawei 48 F3REEH - Huawei i » 32 1S B i kB il B3R - Fit
FHEAHIA » S EE bR A B 5 — (7R Huawei Techs & ZTE Corp. v.
Conversant Wireless Licensing & {251 o

= mEuARRFIR

ARAAERE B i rmnii e 4 E R, - Hrbi sz AR EIYE 5 1 FHEE T 5
BliERE 2 7 B ¥ SEPs RAEML S B 55| & BB H IS BFIHE N BRI
RERVERERE © (LUK SEBRERTE 1 A E BRI MBIV ETERE 7
187« Huawei iR EREHE BRI S SMBIEARE (LLBRPTEE MR fREE
AR BRIEL R HT LAV NS ) » B RERE IR IR BZBRERE - Sk el e pE o H
B S ARRERRTS, - WSR2 PTRE N AL MERI A © HELL
EATHELR FI & T PO NI B 2 AR B AR B IR » S [y e i e S SR AT
PR BT 2RI LR 25 ME™™ - Huawei 3808y - AT BIART
DAAREUG BRI HE Ry AL AR 25 & » S F/RGE S B Re A8 T AR (5 A S E A
HEERE FEIRR B R ERAYIERE (de facto international or worldwide licensing
tribunal for the telecommunications industry ) 18 -

L Huawei SRMEEREC T8l - SRBlR EiE B R TS A S MBI B 2 3%
MBS RS (EG BN R EGEEME - HMEN 2 ETSI Friis
FRAND #ZHERTRGZ T RIAEOR 5 > SR BRERE /N IR DU 0, 5 S B B (2 B
FIRH AT FRAND 2410 « SKif i i beat B O R MuFE Y - Rl AE S v]
REAE AR BB AR SR T B (IRBIHAEN ) Al - St

184 1d. [H16], [761].

185 1d. [291], [829].
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187 1d. [49].

188 1d. [51].
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BRI S RSN RERE A A E AU 5 Huawei {#3E1R
X ETSI TEREGR | b fa s Ak SR ZERYTRIA) » IoR5 R ETSI T BEABGR |
[ERF I SEPs MEF AJEIS A HIE H9RY [IH K s BRI 2R HE R B o
191

Bl el R A AR B R BUR % AR L
IRf » fiG SEPs HEF A BT HEER HI & B Ik 8 — hemd (- A R )=
REBA1? « SMEHERR BT S » HRoR Ay 2 S DR 78 Sl HE AT 85 - Atk
58 R A {50 P A D0 B2 g S BRI 5 BIBE AN RN A 2 A UM B A=
REBAS » fEHELR I 5 0 88 DA S T ST A HE A B SRS 2 BRI - 174 SEPs
HERIAT S » HERRA A EAN G0 SRS - KIICE R FATRES
IR R R Ml AR & — LA - (B 2 B B A P E N A B 2
Bk B A REBR S HITE DL » T EATRHE DA B BRI\ 177 3 S BRASMERY T2 225t
(K1 o SRR s R E AR A Ry TR HEA R AR S TE 2 D BIR AR E
RRERTIE DL T 1 e BRI (R B W] 5 S22 A BAREME (unavoidable
uncertainty ) FYEERIEIE' - ETSI Frfifie T EGE ) ARAEELER
PESOE - tRIRIEE ETSIAY TEEBOR ) I PoeBlik b s N & S s A —
BLEFEE (aportfolio of patents ) PiE H FRAND A G E SR EHERE
S > ETSI Al AR EE K SEPs HEF AMELE— M E A HaEbeEsl A3k
ERERIRTEE T - JTREMC B R -

7 b EeEEbEal Ry ETSIAY T IAEGR § fRI73KA "Bl SEPs HER]
AFEH PR AFhAR e o B, B T ARMEER B ISR A R R 2
FRAND 4 | Z FEHUS S 5 il T BIRIERE I E BRI 2 HEHIZ

191 1d. [59].

19214, [60].
193 1d.

194 Id
195 Id

196 1d. [58], [60], [62].
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MEREILIE S AT » DIRECRAEHEER FH B A8 ] SEPs I 4Bt ng
52 FRAND #3241 « Huawei [E15R 3 5RIEZE 2 (5B SRS
BRI DU e S B B S RO SRS R reniE b ad Ry B (5 AR S AR 2 BR
TR BEHEER P 852 Bk FRAND $2HER HIPRAE SR E S BREUE K
B MBI R TR T 57 - ML - R E R R S B ARE 2
¥} SEPs (ZREM AL R LIS BB HIEG R ERIENVETEHE -

HR - $HEES 2 F+BL Unwired Planet i R SREELR ) 2 f3 ¥ Huawei
FER LR - Huawei %2 Unwired Planet A 2016 ££Ei Samsung Flr g BR324
& > ik Unwired Planet 3 Huawei P2 SRR HE < EL B S R 1520 T H:
{5 S5 S TFRORAES LU - TYIE % Huawei FOISGIR - BTk FRAND #5755
BB - #52 » Huawei 55 SEPs HEFI ATE FRAND 73 N » SR
RERIT AP HE A PR i i SRR A A IR B A3 DL 2% o SRS B A it

NTolEl L L - T2 SRs Unwired Planet B9 325k » 330 FRAND (Z 1242
RERR B & o BB E M IR E I A B9 E - IEER Unwired
Planet .2 IZHEBSSRTUE " NI | HIZER?® - #1352 - FRAND #ZAER K
B9 T AR ) $R¥E SEPs MEFAFTHE IR IR (R HERZ AT AT HEER I
TG LA ST ERS S » DAEOR A S5 BRI S A R AR T
BRTZERP -

FHETEE 3 FHEBIFHARESTE Huawei BAGREEHI< > Huawei 5[ FECHE
1%EP5% (Court of Justice of the European Union ) A Huawei v. ZTE H[P2%51 R,
figg 15k - SEPs HEFI A AKHUSZAHI < et S AR RENE DL IR IS RE 22

199 1d. [61].

200 14, [86].

201 |d, [105].
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205 Huawei Technologies Co. Ltd v ZTE Corp., ZTE Deutschland GmbH (Case C-170/13,
2015).



86 BEAEBWMEBR 54BF 1H

H - FEEESR A TESE =07 b B A S G B ME R <3200 o BRI RE A ARAT A it e
AMPEREREE RS AR < WTRERE O AL 2 B R - S I — iR ek
BE R ARE ] 22 R Rl AR PR L B S FNELEE = T i B R S B &
FZ R RIEZA R T SR EK - Huawei v. ZTE FIPRIK g2 RS S HE
NETTRI 3 {H A BRRIA S s S e - JF SEPs HERARZE —%
TR 3 i BREE PR FE FI i 3518 BT » 1RE1T [AT 38 S T i R Y
125208 o

% 4 FEIAE RN VERER] RS EEALR RS - Bt
Huawei T-RHHEG AR IZHE - Unwired Planet {4 2 fHSUEHEFIZAES - H
HETE H RERRERT I FIDR 1 5 5 B 1S - IR A S TR A A A
F5 LE A B HIJ2%° o Huawei f HL5 | FH 25 B i =ik 2006 FE /Y eBay Inc. v
MercExchange ZEFHRZE K AZERISHY 4 Tal IR A S Al i
HEBERTERO o HB i e iR iR 5 eBay ZEM ik RUAEAE A A
[KIE FRAND fZAERIFREIRIR T » SEPs HEF A H B IR G IRFELERI© lE
SR SEAIE N B2 e FERER B AT RE IR < 3 b - Sl e b ARy L3k
EBEZFIR - BEARERT B A FUE A S HHUEHE - 525K Huawei 2
JEFST 2 ERFER 4T Unwired Planet?!? -

206 Id

207 Unwired Planet Int’l Ltd. v. Huawei Techs. Co., [2020] UKSC 37, [128], [129], [132],
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210 14, [161].

211 |d. [164].
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= - HRETAR
(=) 2¥FMHEZLEMN

P2 S AT R R WA R AR 57 B R R N A
HEVAEM: » 7B 2 R M O R AR R RS P A » (e
L S £t R e 3 R 08 LT PR 2 S
W2 BITTS - 7ES DARIR B BRI AR » TR AR5 P 5
bt » A HOE B T D B A B O » 1T B A S (S
B B B AL 2R R A T S TR 37—
FRAYBISAINE - 25— AN - (U288 = BRI - E3i0
SR R TR (T BRI RS -

S ER B AR » (s 3R TE — (B D S B A S B e
SRS o RIHAHETT % B SOR 7R R U R AT A AT B A - 35
(3e5El 1 TERTA R AR S (B R A R R
SBT3 78 E OR UAAKE  SEB RLA AE
IR SRR © AR HAREE ORI ORI ) IR T A
SR B JT R ~ et ~ ISR R S (A B R
PRI RS 2 BRI o R (35 P 1 SEETF BB S K 2 e
SR > SRS B SIS (SR SE TR 3 - 7S
PR 2 B R SR » S8 0] (SR M AT £ « ST st
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TTER 2 BRAT R R (e 3% B Bl < B8 B B T a5 M e R B 5 — iR
2 AL R DB - MEAAH R AR A S 2 BIHEES - B4
HLA 2 ER T 855 B B A HE A R e A B BT 220

BEFA A BRVEA T 55 B RIS ATEHE 771 7 Bl A TURS S R BRI I R AR HE 26
ZEE IR F B - RIEMEE G - SRR S & R DI E
B > BIANERRE R B K SR AL T I HE W P o JEETT » W2 GE SEPs MEFIAAE
FRAND fZH#7KG# N ELEEIERT R IS 250 < - R AR SE SR i r
TR 52% - BEUEERFH B IRIZSE SEPs REFI A $ELITE 2% BRI - A
RESRAL » TEATAE A {EEEL SEPs RER AL BAROR A BIR el 5 ME - 1T AR
AP A BRI MED o T SFIRE A L R e e 52 (AR MER <5 > 1T
J [ BRI A e

SEPs # A HI sk sk 17 (extraterritorial effect) &7 RUEHIARTI 422 « hy
KRS EAE 2R - S =Rt Unwired Planet v. Huawei ZEH3H
YRR AR BRELTIS T > A& Huawei FA2ER 50 MEBIR I E
HATE)FESEELFE (5 At AR Unwired Planet fA4ER 40 2 (EBISBEHTT
BE A N A FE - B AR Gt - S > E
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Ermihbtae Ry B AR P S R R 2 B BRI - G SEPs A
FIABARHERR FI i IS8 — Rl A SR A U S R B » BRI
LT R IRAEIE - ASCH LB LR R (RIEGRCER I - FFaR
i) o FHPMEHERHIET S > R AW S IO EHEATTES - 2IELAERE
VA Ffr o FASEYE DA SRR 1520 - ROV AR SN AU S R R B A
RHEER I T/ BT AR HE DA B RS A BRI - 1Y SEPs R AT S -
HIFIREA R B A B ARRE LS - KB 5L FRE e B2 1
BMRH G e HE - 18 th 2 FR A5 A S TPE N MR I SR A R b AR R B
BHIEDLT » PR A B B A ot S B MRy B (R

55— 71 > Huawei == 55 5 RRHE DA SR 3 4/ N SR IR R
B - SRR IR E AR MR EARHERR B 3P
B A RN e A B AR IR - BB e S EORARHE SR P B 2 R B
LUERGR R 2 HEPO » B - SRl e ke R SRS A S MBI A A v B
WA MR B S 2 FBTHE B (L B A - ARFNRHIAEARAT SEPs
RER NEARH G AEZ D BRI A S LRI IBTL | s S BRIAE ) B
FIHEGR A IIRE MR A BRI - (RIRFF & FRAND BAEHREIH g E ETSI
1y TEBOR ) BR T RHMEEAEEES - thitE SEPs REF AJERS P H.
JRFIEIER R T SCERIEE | SRR 6% o AR R i AR L - AR
HE BRI R REREAE T /3 11 SEPs HER A LAFEAESHE Ry T B8 RIn e 1 HE
< B TSR ARHERR I B WA A B 52 FRAND 24 | (Z[ERECFAy
2345 MR T BIZIERTAL E BRI S MEI R E R T A AR LA
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HECRASE SR FHE AL ] SEPs IRFA R 4R BB il 52 FRAND {242 -
Huawei (28 EoRHAERTE 2 (5B SR HCETS 2 BRSO DUHE 7 S B 25
CHIESS - AR IR A AR EERIER - FEUEIR I F 252 225k FRAND
PR H BITER RE G A B BR BT S I p it T NMEIE R Ry 1B 53
236

(AR S BRI A SEBIB  » Bl iR iAL & BRI B
R PFETHEGE - R K&k ?

(=) DRFMAREZFEMA

BRI ERES T Bt F1 » B — (8 B R IS B DR A 3 B PR A A
27 BFIRE A B R HAS o SRR L ST B G L SRR A A
HAEFINEZ BIZR 5T RIHETTS® - MamTbE R L kbt - HEFIRE R iR
PR LB 2 S L ] IKIHERE R E FRAND A S 2R 5 R EREDIE C
BISR FslIR2° « SBRABTA AR BB il S 8 TR S NBL AT R BRER ) » L
Huawei JRECE] 24N 50 {82l B 17 Bl aN A R i B TE R R - AR
Unwired Planet AR SN 41 flE B SR G SEARENERT T 2 BREHE - i
Ry B DLSN N BRI E B BB R - SN S - &S e
S 2R AR L A RSB R4 - #0E 2G 1TEYEES -
2G/3G Z#5E (multi-mode ) {7EEEES - Bl 2G/3G/4AG Z%f& ( multi-mode ) {78}
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2G~3G~ [ AG ELps iy EL e SR ( benchmark rate )43 51 B B &Y 0.064%
0.016% -~ Eil 0.072%*% o HR REREFBAEGHINE » KB EFETE S
J& Huawei FYRFE——HHE] - SR EAIMEE 5 LI Hh A B =R r ok
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PG TER R > H Unwired Planet AT EIRYSFIFH & D R HMERZR - %5
TE AL E H B SR R Ry FRME BRIy 50%°H o [ B S B] i e
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(other markets) - Hrh FE i GERIERSHEG 2 (2L L 2G 5 3G £
TIEF] > 3 DL 4G FHELNELERIRY IS - (&0 ~ 25 - PR - iR
K ~ EIEE ~ 22098 - (75 - PP ~ EREER - FAF - Bt - AHPERE - R
N ~ R R P ARAE S > - SRS SR e BTGB A S B R R I
R AR R HAM T S B B R R B TR B R B SR AH I - Ry R HE R
50%* « ARk 1 BE 5B ELIE FEE TS B AR AR SOk 43 - R R
T AR T A A R =
BRI LR BERE & AL E R BRI MEE: - ATAE 3T 2 - B
M5 BT TE A LSS S SN SR RS2 7 S BlERT R SRR
RGZ T FIR BRI REE 2 fefsE Unwired Planet $13458 55 SR 25k 42
BIRBEEEFINE - FARERE 200 BRI RA K IU53 2 — » AARERE
PRERIAE | MR T 42 BIfRE ) 2 SRERERT R FIP PRy Unwired Planet /A
42 B EAEH TR SR IR - AR LB SRR A LA
2R VBEIR A ER] > JTREH BEERERT FI 2 ERIZAE © ARG AR
i HEEN IR 10 EEIRER b BB S - AR A 2R
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Exploring the Nature and Impact of Patent Holdout, 34 SANTA CLARA HIGH TECH. L.J.
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for Plain Old Patent Infringement, 2 CPI NORTH AMERICA COLUMN 1, 4 (2016).
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288 |G Mannheim, 08.01.2016 - 7 O 96/14.



SEDEEN SIS SR Bt R A 2 EREE 107

[ FRAND $Z###)51%% - Mannheim 3t /73ERE 7R FE T Acer i 2 fER =
FIHHE B B IR S BB RT - S EE S FRAND B2RERIAZIH -

2 fil% H %% » 1K Dusseldorf 3t /512:F% 5 Saint Lawrence v. Vodafone Z£
PR AR DGRRE - AR Saint Lawrence (2 —IEE S AIER - BEH
AMR-WB ( Adaptive Multi-Rate Wideband ) ZE 5 #REHATHY ESTI fEHEEF]
e HP RS WONEA] EP 1125276 - BIF[ZAHIRM - #d Vodafone fAJ5
EE IR AR 32 I P TR S PR - SRS R M L
ZEIREFH G 52HE - Dusseldorf 3y /7 iARE N g B FR Y - NEEIIAEHE
EEFZHER ST & FRAND SZHERSTHIRE S S S8 AR E B2
EEREFH S - QIEBRER & MR FF & FRAND AE S - BRIE
SEPs REF AR TG B IR R — 18 S8 117 B 5 D BORr AR B0

FHIEE 2 RZEBIRTA - FERREREH 2016 FEEEHINE - AR EZEZE
P S ERE A S AME - LSRR BRI A I S 1A /775G FRAND %
HERIF RS - AEMERURANAE P Gm R B T LS ra I 3 B 50
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FRAND SRR RO HE R B ERAY™® - MEiwmE S |1 T BB TR
f#ER @ (IEEE Standard Association) | AYSZE2%F5HY - FRAND 24K

289 |d.
290 |d.
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2943, Gregory Sidak, Why Unwired Planet Might Revolutionize the Resolution of FRAND
Licensing Disputes, 3 CRITERION J. ON INNOVATION 601, 667 (2018).

2% Unwired Planet Int’] Ltd. v. Huawei Techs, [2018] EWCA Civ 2344, [26].
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FESETh > EEREAEDUR A HE LA ZE A FRAND SRR M ARATERIE - JRE
M5B R > BB BERe R ME AR B AT T+ B AR R
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Divided Infringement Claims, 33 AIPLA Q.J. 255, 269 (2005).
301 Gabison, supra note 66, at 149-54.
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2 NIFELFIHE A BRI A B S1  SFRE A S R A A
PEfhZ 2 BRI - hpk B s ABITR] B e A 3 AR IR A

308 Ghafele, supra note 90, at 1.

309 Wilson v. Rousseau, 45 U.S. 646 (1846).

310 Bloomer v. McQuewan, 55 U.S. 539 (1852).

311 Vincent Chiapetta, Patent Exhaustion: What’s It Good For, 51 SANTA CLARA L. REV.
1087, 1088 (2011).

312 john W. Oshorne, A Coherent View of Patent Exhaustion: A Standard Based on
Patentable Distinctiveness, 20 SANTA CLARA HIGH TECH. L.J. 643, 646 (2004).
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IV AT - HE AR CASHS ARSI A1 2t » R RIEL B Y
P S 5 & REFI (B RRE Y -
Fe A LR B AR e 2 R R (SRR a2 38 B RREAS&

BLHTHERRAEF RERR IR AL S - REI A beAE 2008 A B E MK Quanta
Computer v. LG Electronics ZZh7 B0 o hZ 2 FigkiFiR LG
Electronics B Intel Fi&s = BRI AE3A% )0 » LG Electronics #524# Intel 154 /5
R 5 8 I SRR B ES - 2R Intel DMHERE TR - I
BRI REA R SR Intel 28 T BRLEL S SfH ST g 28 e - R R
JES 2 e Intel i B0 AR S o 2 8 4 PR & Dt oty (BN EAAR ~ PR
Al TS ) T 58 A R B A - (K1t LG Electronics 380k i & i
Fir A 2 B 5 0 R AN A 5 S e o ] - T ¥ s R S PR L B A M R
E/Sall 3%E%T%iﬁB%BQ\ZIK%ﬁ?ﬁ%ﬂ%ﬁ?ﬁiﬂlﬁiﬁ55%’3185@H§§¥|35&<$§EJ:§WH%319§?§

Lol H‘ﬁféii%ﬁj:ﬂﬁ%ﬂ?%aﬁﬁi EUB’\[T EFEGHEA Intel fi—"ﬁﬁﬁ@%ﬁﬁﬁ
%ﬁé%%)ﬂiﬂ’)ﬁﬁ“‘t&ﬁ%ﬁﬁ%m ARG A S R 2E MR - LG
Electronics £ Intel F'HEJZ%@%’Jjﬁﬁiﬂﬁ%ﬂ%ﬂﬁ%ﬁ,ﬁﬂz&@ﬁﬁ321 °

313 Chiapetta, supra note 311, at 1088.

314 Daniel Erlikman, Jazz Photo and the Doctrine of Patent Exhaustion: Implications to
TRIPs and International Harmonization of Patent Protection, 25 HASTINGS CoMM. &
ENT. L.J. 307, 308 (2003).

315 Quanta Computer, Inc. v. LG Elecs., Inc., 128 S.Ct. 2109 (2008).

816 1d. at 2114.

317 1d.

318 |G Elecs., Inc. v. Asustek Computer, Inc., 248 F. Supp. 2d 912 (N.D. Cal. 2003).

319 LG Elecs., Inc. v. Bizcom Elecs., Inc., 453 F.3d 1364 (Fed. Cir. 2006).

320 Quanta Computer, Inc. v. LG Elecs., Inc., 128 S.Ct. 2109, 2122 (2008).

321 Andrew T. Dufresne, The Exhaustion Doctrine Revived? Assessing the Scope and
Possible Effects of the Supreme Court’s Quanta Decision, 24 BERKELEY TECH. L.J. 11,
34 (2009); Alfred C. Server & William J. Casey, Contract-Based Post-Sale Restrictions
on Patented Products Following Quanta, 64 HASTINGS L.J. 561, 575-79 (2012).
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BRI R R T (R AR SR s B e st AR R I S —
R Frafe™ o 57 Bl Bk Bl A R e B bR e a8 - BZan 3 fe ik
INEFAFIER SRR > WRMNIARLEHA Silhouette v Hartlauer 232417 RHH
FfEhE T B R 2 (B R BN A& (European Economic Area) (&%
FIFH > WAER B FERRRY B H1%% - BIIR B ST B FE R REFIRE
FHETTITER H AiE AR DB S AT L v H BB o W Rk
A EE R ARFERR S - ISERBI I RE AR -

E o B SR HIER B PSR » HIANFRIBI AL ES 59 fBREF 1 JHEE 6 liE:

P RHHEFIREZ BT R RIS KIE S e N~ BUFIRE A Bl A
HAESE SRR ER - SR ERYE - Lltihs -~ ke A2
B RPR o BASCERA TR e IR ] » iV A e S ik e R R % - HAR
FriEREEIIA S e EBE MR B FERE RS » FUER H A SEUEZ fE
BRSNS - BUFIRE A SRS AN 8 65 IR REE? - BEfR H AR
RV 7E = SR A 4 Canon 82 R RER B RERR AR -

322 Gouthami Vanam, Impact of Lexmark Case on Patent Exhaustion, 16 J. MARSHALL
REV. INTELL. PROP. L. 487, 495 (2017).

323 BRUNERIAKIMHR AL INEE 240 (Lugano Convention) - 55— " EHERE | 55—
BT T —fE S S0 REFIRE RN BT (the market in the European
Union) » FRIEIEEE R Al - 3R66F SC ¢ Article 29: “Exhaustion of the rights conferred
by a European patent: The rights conferred by a European patent shall not extend to
acts concerning a product covered by that patent after that product has been placed on
the market in the European Union by, or with the consent of, the patent proprietor,
unless there are legitimate grounds for the patent proprietor to oppose further
commercialization of the product.”

324 Silhouette v Hartlauer, C-355/96, 16 July 1998.
325 Id.

326 Intellectual Property Office and Government Digital Service, Guidance: Exhaustion of

IP Rights and Parallel Trade, Gov.UK, https://www.gov.uk/guidance/exhaustion-of-
ip-rights-and-parallel-trade (last visited Jan. 20, 2023).

ST BRI A TR 024 R B3R R AR -

28 AR BAIRT - ST (4)1988 - RAEB16H5 » 2299 -

9 HAEEI EE S (KE#) - PRITHE (1) 55100215F#6k -

30 BEE (2012) o (LR ERRSRESL S BB R RERER () ) o (HERIAT
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EF SRR 2016 4 Impression Product v. Lexmark 223317 F|pe iR
SRR o AR Lexmark International Inc. ( 4% Lexmark ) {RERBIAI44E
Y ISR Bk [HL o (RS » bk (LRSS S S B RIS NF 2% - H.
HAEZ R i B B FH 07 AR BRI « Lexmark Firfiy B4Rk (7
53 Fs 2 %8 B LI LUE R BUE I E 2 T HE B E (regular cartridge) | >
BT EAEE I AERESRAE FAME 5 55 2 20 TR EEEHEIK I (return program
cartridge ) | ZEEJIIEFEEEN 8 1 - KUEH THIN AR EAGE
BLSAM R RS T WG Rk Fr DA & F 3 - A
A4 Impression Products, Inc. ("~## Impression Product ) FAZER] K4 MA]
B EEARCE 1 BUREE 2 B - B ER N LB E —F
k3 - Lexmark 3% Impression Product {5555 Eufky [FL .2 BLFIRE » [KIELAA
T 2 RN B FR S T A B b e B REAREAS - iy T iARE 2 B 430 By Lexmark Bl
T [ SR A BRI A R A2 @ » KL Impression Product 7f:
KIS 2 Bk BT SR L S E R AL - (KRB RERRER

PRSI NI 2 JERK [F BT A 1 2 SE BB BT T Rk
BUFIRE 2 AR5 BRI L3 be RRE Ry fiam — ek U2 I B B B0l
41 » Impression Product 2 17k B B EHE™ - ik be e BR AR RE SRR i A
TR - B FR Lexmark By 25 ] LR AR BIRER RER I I B T - FEM
EAEEBNEE 2 ik ST AR S ERER B AES ) HIR SRR E
BRI SO TR S E AR - B b SRR « eI EE

ZH) - 108 > Ho1 -

331 Impression Prods., Inc. v. Lexmark Int’l, Inc., 137 S. Ct. 1523, 1523 (2017).

332 1d. at 1529.

333 1d. at 1529-30.

334 Lexmark Int’l, Inc. v. Ink Techs. Printer Supplies, LLC, 9 F. Supp. 3d 830, 831 (S.D.
Ohio 2014).

335 1d. at 832-35.

3% Lexmark Int’l, Inc. v. Impression Prods., Inc., 816 F.3d 721, 773-74 (Fed. Cir. 2016).

337 Impression Prods., Inc. v. Lexmark Int’l, Inc., 137 S. Ct. 1523, 1530 (2017).

338 1d. at 1535-36.
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A EEBE R L ZE H R B RS RE AR 7 Rt - RA S RRER RERR A 5 T
VI B SR SR E R BB N RE AR, - (T 2B R BRI R -

B EARH O S BRI 6 - 2 i bR R R B PR R (R
T T ELERE ) BN FERFEREHMBEER (M T EMEER L )
B o MEZAE A H IS BRI - 2 PR ma AU o — B (RIS
BOGE]) ST IR » BEAIRERR TAEZBIREFAL - BN HANER TR R
HIEIZR (BIEE S ERD) JRERER: S ba e e nl R A ot [ B AR E R
T BOFRE M H P IS AE <5 © i Fa T B BRE BT A FH AL E 4Bk
M - HANFRSEEREARES Unwired Planet v. Huawei ZEH AR5 B FER:
I BT 8 s ol S B R A P A R <3 T R TR A A

E i R B R 7 v B BRI AR S A S - R R IR TR R 5
FREFIZERS -

HE L A SRR E B BIARZ E R SR R R R R R Y A5
2 FEAE BN L FE i B G B PRI SR Rkl - FLAh R PR
LN BB EANE A SRR SRR

(=) 2HBEEBABERE

IR S — (AR B DR A ATRERE I 0 BRI A R
ARFITT AR o BRI ME 5 3R » ATRHATYE D0 B BRI R 5 5 2 i 110 5 9 AR HE L
SRRl Ry 8 B R o » BT 3% B o BT e R 65 2 i S LAt B 5 o2 B A
R B B AR - HEE TRERSEUE S » BERATE -

BIRTE B i ik ey 2020 ££:2 Unwired Planet v. Huawei F[35eRIg5 5z 1
BT - LA R Huawei A28 —2&R1325R Unwired Planet 253K

339 Kumiko Kitaoka, Patent Exhaustion Connects Common Law to Equity: Impression
Products, Inc. V. Lexmark International, Inc., 17 CHI.-KENT J. INTELL. PROP. 96, 126
(2017).

340 padilla, Ginsherg & Wong-Ervin, supra note 72, at 29.

341 Gabison, supra note 66, at 145-49.
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ZBREZHE T HI RS E32 - HE | Microsoft Corp. v. Commission 23437 Ffig »
BT RS SRy B2 1 (L) B R an BL s B e e AR T S0 BlERa o
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B EE LA E RS EE e - DUk (4) BEITRIRE ST
3o BEIRFE B R A AR Unwired Planet FASEEERY 2 #2071 #fd ErbamHILE
AR A B SR AT  TERLAL R » S B B A B SR SR ] S0t
Unwired Planet gt A E G35 /75 - H Unwired Planet 1&G#5
Huawei 52452 LU S HESC B AT A A B R AR BE & - [RIERATAART 3
A - SETER AT - RERE 4 HEM4 - ISR
S — A b a E R Ry SRR A A S ATHE N R R S AR BRI A
IR ER A BRI AE AN @y PR T35 5 AL TS R A R 0 -
B BB E AT U BRI 2 BRI - TEE @i/ Microsoft Corp.
v. Commission ZEFfTiHZEC AT 3 (EZE1: © S EEA & rT oo BlErs i - REFLARY
BBl BERE LB B i )1 & H AR IREAEAAG A R — %
ipeR i ey - BSR4 B0 AR EFE I RIHE BRI AE A R B RS
R R T « BRIz R BRIZRE M AN B FE Y Unwired Planet v. Huawei 28
FVRAGHAFHE BB LS IR 158 2 7 i B A PR TR R
JE R Tl B T REBE A A IR BB S B S NS < SRR PR
ik - BT - REAARE AR I BEE R o - BERAFHATH 2 22 BK 50 1
B¢ - Horr 30 BB REIRBIERER R - 55 20 [ PR W bulbee 35 B P 48
IR o R e A FH B B 52 R [ AE RGN I <2 » 22/D A 30 (kAT
PR AR [ 1o B SR AN P B AR 1M < ME A FH BV A e BRI HE 2
BUORMAZHE AN 51 8B 5 B 71 S S 5 RIS E RS- 2 4 d 30 {1

342 Unwired Planet Int’] Ltd. v. Huawei Techs. Co., [2017] EWHC 711 (Pat) [526].
343 Microsoft Corp. v. Comm’n of European Cmtys. [2007] E.C.R. 3619.

344 1d. at [15]-[16].

345 Unwired Planet Int’1 Ltd. v. Huawei Techs. Co., [2017] EWHC 711 (Pat) [527].
346 |d. at [534]-[535].
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WM AR R A2 R B PR TRIESRE R A N E A Z A
BOEER BRI EORRE TR - FLAMh R RIS FERE < 2 A B R AN B R A
FIFHER LRI > IRATA IS AR -

= ERBREEEFRCEAEE

Ao EREE B ERIRE & R R R R BRR DU E Bk A%
RE T IR B SEUR o St U PR SR » S T e AT DA B B e BRI RE B2y
SRR B AU B e i B RS B E T REIR C B EEE
A SCANE R A8 < B - LRSS R E SR i F R BA e E T
BAFRRAFE AR T A E RO E BRI S M HEHE 5 -

(=) REABBEAETHEMR BAEER?

Ry SRR BRI < N BN BN BRERTE EERERR T P I Ham & P
DIF] & AR (Patent Cooperation Treaty, PCT) S*7ERBR UM & HF LT
(Unified Patent Court, UPC ) 3*®fufiiftl » 358 B ES B TEMEIR & SRR
HEE > DI PAEHE B R, FRAND 2ERIZAES « ASCEALUT 3 Bh
o PR ER R P E R b B E IR T TIEENE  BRBAE -
Bt BRETEARIEEITEIEMER (international patent search ) E[s
w284 (international preliminary examination ) » A E SR HEEFIRE >
115 J& 25 B BLF [ B S B e > EE R B B B P e s A - B S
& FEBFEELKIFE T - [ R iR B B B A & R R

4T P RS AR AR (World Intellectual Property Organization, WIPO ) Fja4s
BWEBEBEAKN AHEEMBFEAETEHBEEN AR - 254
https://www.wipo.int/pct/en/ -

38 i A BN SRR B S Rl T BSE 2 e BRI R R i —i > H
B BTE R BN A B BN & R ARy > 2 BN & ERRERT RS 15 -

349 Ghafele, supra note 90, at 18-21.
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(International Patent Corporation Union ) 30 » H{p{Ffrlfr#u e H 2 B
FREE A PR AR E AR Fr B E o 2B g H B B B R RS 5252 AR
BREE TE A A B A A BRUE N o - B A RS S LU B
J& (the Receiving Office ) FTREREZZAESCERE™ » MR E 7 HHEEHAIR
R REHIBITE Ry " R E R (designed States) | 3 » SZH RN SZ B HAHA
A RERE R — A R - AR 2 frElAR 2 AR T B R

(International Bureau )Ei ] 2214 /% ( the International Searching Authority )
395 o JHL o [ S A8 e B B R LA S VR I B AT R MR A A h
BRRAT o AR A (R i B A SR L KRG PR E> 2805
HORER R CENR - A EMBIEEE A FEA (International Patent
Institute ) <EBURFREIREAR® - 74 PCT BRI FREE 5B H rh B AR ar b
AELTEARER - H TR R O FR SR SERTHRT ™ - B ARER
FER SR E AR SR R & I B BIEAR5R ¥ (international search report) - i

30 pCT art. 1.

351 pCT art. 10.

32 pCT art. 3.

358 PCT Reg. 12.1.

34 PCT art. 4.

355 pPCT art. 12(1).

356 PCT art. 55.

37 fcBEWIPO'E STHEE L - #1Z2220224E10 H10H 1k - PCTREE & BIRS R bt
BE L PN - BMFERG - EIEEEMER - MEAEEER - 8]
BIREEFER ~ PRIAHERERE)S - B E AR (Eurasian Patent Office) ~ 2%
BRIJS) ~ BOMEAR ~ PEER T SR BRI ~ 25 i A B E ~ DLy SR -
ENEEAR - HARE - MBSV ER - JEREEEMER - S a2
B ~ BRBARG AR ~ B R B ~ B S B R - S B BB AR
SRR SV ER - EB SRR - ALBERIIFERE - DUk Visegrad 7]
Mo BE o & B K JE : WIPO, ISA and IPEA Agreements,
https://www.wipo.int/pct/en/access/isa_ipea_agreements.html (last visited Oct. 10,
2022).

358 pPCT art. 16.

359 PCT art. 15.
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FHHE SR R S A BRI 00 » BRI s A 1S-88 A O HR s S o ] DS S
AR « 2 1% B HEE A5 1A B2 A b F S B e A% » |
EIRTES L R s a2 LRI T RENE Brai i SO MR B I HAR R
YR ) AR RS EEE R B D AR R i e WP s
SR A AR EA R S B T AR R R

B EE AT SEAHE H D 30 8 H 7Y - BT EL BRI BRSSO AN S A
AP IR A S R E B BRI SR (PCT Rzl T#ER L ) 2
B EA 2 FREE S » B IR S R 5 2t A8 IS B (nattional phase )
SEEE JRI AT B R S A FR RS I Ol R R 53 5 i o 3 B AR 00 » R A
BUFIRER AR 25 5% BIAHRAIE S R » N SZ T B AR 3R B B ) 0 e A 49
H B HEE SR AT A A i AU B — e P B FRGE SIS e -
B R St A P BIRS Bt 1 AR I A 38 SR TR BB S GEH R
BB iR - HPEdE#A: (national examination ) &% HhEHES AIRATRE
Ff i S3E E R B SR B A A SR A O SR i - B 2 ) — B B R e
% HA B R T B A BB BRI R/ N 5 - T It PCT 7]
A% B B[R] — R HE A [F)— 2 e A R REALI IRE - 2% B S A S S e £
REERT . BRE R AT REHIBISCER © $81tt » ASCIAGE Ry PCT il B2 MRk Bk
IR T T -

HR - Wl & SR EREARTE S BB —807 2 Bl EF] (European
patents with unitary effect » "N " WONESEF] S ) o G HEFNEBTRER
HIB L R 7 B R 5 SR BRI FIIE R AR — 50 H B AR Bk

%0 pCT art. 18.

%1 PCT art. 19.

%2 PCT arts. 31 & 32.

%63 PCT art. 33.

%4 PCT art. 35.

%5 PCT arts. 22 & 39.

366 PCT art. 41.

367 Juan Lapenne, Patent Cooperation Treaty (PCT), 92 J. PAT. & TRADEMARK OFF. SOC’Y

192, 196 (2010).
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INECFFTBR IS & HAAHBR < AL - FoHiia ) i Ot & A AR
%% (Agreement on a Unified Patent Court ) FYBREERK B F%%® - &AM ERR
B -FERE EIREERTY > Hrh kb e i Tt eER - Fek
fRBUZ R RSTEE » LU i R B SR as A R A B st 5 43 2™ 2R —%%
EhEH 3 fiARE ZEARIEEANEE MR EHEE (IR 3 AEEAEKRE
[F—B%) - HHESEEEEREEERAIR? - IRBRESEFERE
M A HR 2023 42 3 H 1 H#tgT @ WAL 6 H 1 Bl iE=GElT
373,

ANFTRr - WM & B A RER AT 2 B B — 30 1 WM » MEH AR
JIMEERATAT 8 1 R BRI - 55 R BRI BRI RE 75 5K > AR AR 5 B 7]
R Rk BB A AR 2 AR - RIFTHE R U 7 B — B S R R -
MEA SR R HEE S - HBONEIZE 1973 A BIBAAHEI T BN A A4

( European Patent Convention) » 4B 50 AR - AGEANEL - BNES

(European Parliament) & 2012 4 Jici@ it & HARERT A - RS 10 22
ST REEON A EANERE LB - 2ERAEEE 200 EEIZR - W K HE AR
FhE TN AHENT B — BRI BRI SR A IR ] AR A

368
369

Agreement on a Unified Patent Court art. 1.

Agreement on a Unified Patent Court art. 6.

370 Agreement on a Unified Patent Court art. 7 (1) & (2).

371 Agreement on a Unified Patent Court art. 7 (3) & (4).

872 Agreement on a Unified Patent Court art. 9.

European Parliament, Parliament Approves EU Unitary Patent Rules, PRESS RELEASES
(Dec. 11, 2012), https://www.europarl.europa.eu/news/en/press-
room/201212101PR04506/parliament-approves-eu-unitary-patent-rules  (last visited
Jan. 20, 2023).

Q. Todd Dickinson, The Long-Term International View of Patents and Trademarks, in
INTERNATIONAL INTELLECTUAL PROPERTY LAW & PoLICY - VOLUME 4 14-1, 14-1-14-2
(Hugh C. Hansen, ed., 2000); Contreras, supra note 225, at 289.

373

374


https://www.europarl.europa.eu/news/en/press-room/20121210IPR04506/parliament-approves-eu-unitary-patent-rules
https://www.europarl.europa.eu/news/en/press-room/20121210IPR04506/parliament-approves-eu-unitary-patent-rules
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FRAND BZRERTKATU I E /2 BRI » BRI B R Rk HE JTRERT & FRAND
FHE K > EANRT - K BB EdEbe i E FRAND 24 2 SH 255 2
HET T FafiRg » ASGE Ry H AT R SR OB T E S R
ETHERE o [RILLAT TR 2 R TR SSOME 5 >Rk B S5 R g st [ UL SR DYt - W]
BRI R R - By FRAND B2RERFCOREI A I B 2 %2
BE - RS L REA FRAND KUz EREHE S5 KA - ASURiEbe nl
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REEE - GRIGS TR - FERRRE P T RS - T S B
IREE S - SR

TESERITE AL » SRR HERR P L T DU 8 FRAND KU Bk
PED 2 2075 > IR Bt SRR A 2R 2 B AR L BB - R Bk ]
BOE S EA YA B TSR T i - IR AE S TS P E SR I B 2Bk %
B BGE B E YA b AT IR F TS Dl > R A RERE
B At e o SR R S AR HE LA SRR R IR E AR YE IR ] B A K8
FRAND #JRGCE N SRR S 2875 -

AP AESR TR IR TR, o FEMMESRERREA (JFEE)
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BV DA 7 6 U A 5 SRR i i SEASEME ] o T B BRI » 201 5 A EL A e T S

ANZEBERE BEbMEE EE A BRI BT R T e
ZE A ERIRE AT AT R L By SRR AR AR D B R > ASCEERAN T 2
T

1. EUFIHE A2 H Rt A AR HE T E R AR B 5 R AR HE N BRI 2
HE CFAERIEAEAR (B0 ETSI) SlH e E R EAIRE AR E & H B R
WA - DEREEH NG (RS EHERER - QB9 - SN ER)
B AEBEE 2 AL B H RS B8RS (standard “specification number ) 37 o [Fjit, H &
EFIRE A RESE D R B A AR HE R E AR B 5 R AR E L R [ B
BRI A CE HE &S AR B ] 448 FRAND 24
NG BRI REE A - WA B R S AR N B R L R -

2. BLFIRE N7 M ] S B SE A HE R BRI 1% © i o s BA
BRI S8 H R AT e 0 SRR LU e R [ A HE e AR B 2 - AN AT Ak
WEHR IS % 5 ] T3 JE 2 A M BT A o AR B B T - P Rk S
FIIR R Bt LB A R - HEER R BERIRE A SERR AR E R E R E &
HHREA SR —E AR OEAS TS DR e - IRE Ve ST o
7.

i b o H S AR L B R A TR ) S BRI IR - B R 2
BRI 1176 FRAND 20 Fifii « [ S5 A 5k A FRAND Rz 225k
PEEFRAE » #Eit FRAND SRS RI P ATHE DN BRI 2 1524 » AR
R T R S TR R L At B o R SR A MR N B R - BERIRE A 2
BH AT H R B BRI R AR e E A S o e L BB 2 SR B iR
il B B A SEAHE L BRI 1 MERR B DRSS TS DRty - BRE P
BT MERS -

875 ETSI Director-General, IPR FAQs, https://www.etsi.org/images/files/IPR/FAQ-IPR-
Questionl.pdf (last visited Oct. 9, 2023).



116 EBKREE

{iE
=13
e
*H}

£ 54 5188

(F

21 HERCLUREE ~ MR b SRR AR R e Gt 7 2ER1b
1% AP PH BB e A B IS T T B A BR B TR 2 B B - RS S
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2 Bl g SERTHE T G IR R SR BN AR e oy > ol L BRI B A e I B
> 8 DU [ BN A R A O B S - (A E SR I B DG E = s B EE
CIHESR: o FoRR AL R0 - S 2ARMER T E Rk E B BOR -
ZE3K SEPs MEF A LZELL FRAND SZHER K17 3 AR - AYSCMEKIR
WA S - 1S SEPs HER A T2 R Mk e B I IS S H < 1y
ey - I L SEPs RER A B USRS 1B BAE — BT HE SR F A TR b v >
B S ARER I B A B LG BT SEPs RER AR SREEH SR THE T
e EA N BRI - (R BOR L ZOREIHESR I #58d SEPs AEAI A HE
17— R MR ZERBHE DUE A BIE — b B0 > U A R R g
KI5 - MR - EAFHESE MR TR 20 T Bl ekl RO RRE T - PR
SRIEANAIVE B 2 AATAE BB AU B s S =SS R P SR A S - - N Ry
HREHIFHEERE -

BB Unwired Planet v. Huawei ZE7 1k R BB I e DL A B
EEERERE BRI > (TR 1 RIPHRRRER T REME VT - TEEL(E SEPs
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The Conflict and Reconciliation between
the Global Licensing of Standard Essential Patents and
the Patent Territorial Doctrine

Huang-Chih Sung

Abstract

Licensing disputes over standard essential patents have become the main
battleground in patent litigation over the past decade. The patent holder initially
held a strong position in the licensing negotiations. However, because of the “fair,
reasonable and non-discriminatory” licensing terms, the licensee was able to delay
the licensing negotiations. The UK Supreme Court’s decision in Unwired Planet
v Huawei to allow global licensing mitigated some of the disadvantages for patent
holders, but it also creates a lot of legal disputes and affected the balance between
patent rights and the public interest. In the face of such legal disputes and
imbalance of rights, this article suggests that the court should have appropriate
supporting measures when approving the global licensing. If the country of
manufacture and some countries of sale of the licensee's products apply the
doctrine of international patent exhaustion, the global license approved by the
court will be inconsistent with the principle of international exhaustion. The global
patent license does not care whether the patents in suit are standard essential
patents and whether the patent licensing countries apply the principle of
international exhaustion. It may result in the licensee paying royalties repeatedly
in several countries, which may lead to restrictive competition and illegal tie-in
sales. It is therefore suggested that when a global license is granted by a national
court, if the licensee's product is manufactured in a country that applies
international patent exhaustion, the countries that also apply international patent
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exhaustion where the products are sold should not be included in the royalty
calculation so as not to undermine the legal system of patent exhaustion and raise
suspicions of tied sales. In addition, the validity and infringement of patents in
other countries is not known to the court when granting worldwide licenses. This
article suggests that the courts should require the plaintiffs to prove that their
patents in the other countries are standard-essential patents and allow the
defendants to raise a defense, in order to protect the defendant’s rights of defense
and due process.

Keywords: standard essential patents, global licensing, patent exhaustion,

patent hold-up, reverse patent hold-up









