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0 p D V. MARSH, COMPARATIVE CONTRACT LAW: ENGLAND, FRANCE, GERMANY 140
(1994); BRH (2012a) - HifEEEL > H8T -

WOMHFENTEE 2R B RIREEOTHRAR LIS T RIEEE6 - 74-T6f% -

12 G. H. TREITEL, REMEDIES FOR BREACH OF CONTRACT: A COMPARATIVE ACCOUNT 8
(1988).

13 SoLENE ROWAN, THE NEW FRENCH LAW OF CONTRACT 227 (2022).

14 Report to the President’ (n 15) 17. Cited in Id. at 224.



8 BRFBREESIEBEIH

TEDER L@ - 2R AT B Es BAT Mam s A S ER 2R AA
W - PE A FIGE T - SRR @A RS B B - SRk
BRET Ny » ARIRIBE BNy A Ry —TEIE IR L T BB R K |
O~ TR ZEBA - ABEEITHAECER ) Y - TEMEOEEE
PRy ERELEXE MRS y— B TEA& EE « EBIERE IRy

PELEPEDIAIELR - BRI ERHE A - BARER AR IR 2
R R (EH N BTG A T2 5 rI iR - WS IS » fafdhE
T2 AT HE R R 2 9% -

SR A R RS B AT S —BRETER 22 B A SR
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£ Paradine v Jane Z % » JEUE5 HFH - AR 15 - (L% 3t PRI [ P R T SRR
EGE =LA - PARCEERURER - RS RSN =S S piRE
SR LS AL LR - HIED R - EEEE MR

5 Ry« “regarding any contract as a guarantee” o SMITS, supra note 7, at 214, &3
Fguarantee ; - JFUERy TIREE ) - (HIRBIER L E ASRIHIEAS (N B8 MR AT

T iR THER ) BT H TREE L 5 BEIREEEAUMIE - RIASOEE

By THEOR o DIFFEIRBREZ FIEEEE - MER B A S IRIZAIRE R A A - HER

FRTRy TORES ) RSB - EAR > EERESIHwarranty - B FRERy T

TR EEE bwarranty(RIBELRIERR SR AN ZERIIRGR - ATE R AN E )

5 BIRBREEE L THEOR ) B MAEARE -

JRSChy ¢ “contract as a guaranteed promise” » HEIN K6 Tz, EUROPEAN CONTRACT LAW

252 (2d ed. 2017).

Hein Koétz, Comparative Contract Law, in THE OXFORD HANDBOOK OF COMPARATIVE
LAaw 929 (Mathias Reimann & Reinhard Zimmermann eds., 2d ed. 2019)

Sk ¢ “every contract as containing a guarantee” « KONRAD ZWEIGERT & HEIN KO Tz,

AN INTRODUCTION TO COMPARATIVE LAW 503 (Tony Weir trans., 3d ed. 2011) (1969).

JESChy ¢ “A contract is similar to a guarantee.” = PETER MAZZACANO, EXEMPTIONS FOR

THE NON-PERFORMANCE OF CONTRACTUAL OBLIGATIONS IN CISG ARTICLE 79: THE

QUEST FOR UNIFORMITY IN INTERNATIONAL SALES LAw 94 (2014).

20 7ZwWEIGERT & K6 Tz, supra note 18, at 512.

21 MICHAEL FURMSTON, CHESHIRE, FIFOOT, & FURMSTON’S LAW OF CONTRACT 711-12

(17th ed. 2017).
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BAMEEIETTE) R EREAMER B R RS2 R 2 EE -

(FEETTHY ) IR ADRfr] » WANEEE - BEEEITIVEE - BKET 7
WA 7% B - REEE A CERNEITES - RIS EET - R
HEGHBESGRK - SEAE - RIS ST -

JEFRRHAE Ry - Fraf@ss T - IRTEENE IR ERERUE - FRE B AR
BEGRABEBEAETI - ARGEST - At =T - Bk - e
NGERIRE - HEMEREE - (AR - (HEBNEITHBESIENEE (TR
BN RRE) » EBAS TR » BB - MR A RS E
> BB AR E B ETHE G - AR - BEHASEVRAA T
JIZHMEIERFRE - MRREE - #5 » fEBAS ST R BRE s
% EBEATHS ERATYIUIER R B - KRS E A - 2/ - 48
TEENE S IRERE » REAIHE BOE B SCHUE » &35 A ER B A AT i)

22 paradine v. Jane [1647] 82 Eng. Rep. 897 (KB). See MAZzACANO, supra note 19, at 72.

2 EXrR ¢ “It is axiomatic that, in relation to a claim for damages for breach of contract,
itis, in general, immaterial why the defendant failed to fulfil his obligation, and certainly
no defence to plead that he had done his best.” See Raineri v. Miles [1981] AC 1050
(HL) 1086.

24 SRy ¢ “It does not matter whether the failure to fulfil the contract by the seller is
because he is indifferent or willfully negligent or just unfortunate. It does not matter
what the reason is. What matters is the fact of performance. Has he performed or not?” o
SMITS, supra note 7, at 214.
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KRS 199 f50) - HRMEBAEITRE » EHEAM R RBEE A BEERIEHE
EREET - N EHEE EB AR ARBERS B - MR TSR
T FTRERREME S N B BT - IKIBLAEE S AR IR TE R - PRENELR
RESEARIRIZ ALY, - DUE# A A EEERE - naliG B T - Bhaai® -

2 g ks SR - ffEKarl Larenz, Canaris, Erwin Deutsch, Stephan Loren:
2: Kt Stefan Grundmann, The Fault Principle as the Chameleon of Contract Law: A
Market Function Approach, in FAULT IN AMERICAN CONTRACT LAw 43 (Omri Ben-
Shahar & Avriel Porat eds., 2010) ; HEFET - fRlERT (&) » M2~ BE (8)

(2004) - (fEEIfEEMEG) - H23 » i - RE RN © T EEAE
T EFEERET - KR RS EGEA R - £ (1962) » (K
HEREE) - H152 > [EhERE -

% See MARTIN HOGG, PROMISES AND CONTRACT LAW: COMPARATIVE PERSPECTIVES 376
(2011). S50 Ry et ST T DM EE SR < IR R B N ST RIS SR,
TR HEE T EHE H - Karl Riesenhuber, Damages for non-performance and the
Fault Principle, 4 ERCL 119, 145 (2008).
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B o QIR HGEROIR - R B S A B 51 AE (e Bl 55 I RE T i (e 255
NSRRI TE AR - (T DUERIRHE 2O e T IR -

It BUENEERES R EE TR BRI DIREAERN O - ZE7
BEEEEFEAD BB IS EEEA R E R R BAE  faky
FrPEREfEkg i - MEss A it H SR e Y M esn LR
HYHARARGE IR - (58 A RE A e LR R AT - JRED FEEEA
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27 Grundmann, supra note 25, at 4. BIfALUE A B RS » MRS EEZ R
fiE > ROERERER TR E R A AR E RN - MAEFNREEFRRN
it - B ANERBMA R FELURSEI A A S B < 81T - IRILER
W E TR ERCHEEE R BRI EEACEE - See George
M. Cohen, How Fault Shapes Contract Law, in FAULT IN AMERICAN CONTRACT LAW 54-
56 (Omri Ben-Shahar & Ariel Porat eds., 2010).

%8 Hoaa, supra note 26, at 378.

29 See STEPHEN A. SMITH, CONTRACT THEORY 379-81 (2004). Stephen Smith)sz 11t 235
% WRENRIVBS ETER AR > BE LEBARRRER KGNS
BTN F RSN BB A G W E o AR ETT
B - RILENEEEA RIS ME - AT ERIERRE AT R
& - Id. at 384-86.
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30" Grundmann, supra note 25, at 44-45,

31 Grundmann, supra note 25, at 45.

32 ZWEIGERT & K6 Tz, supra note 18, at 513.
33 See RowaAN, supra note 13, at 228.
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34 Grundmann, supra note 25, at 45.
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% Hoaa, supra note 26, at 377.

87 Ko7z, supra note 16, at 244,

%8 TREITEL, supra note 12, at 7-8. [RIjt - MEBIEEFRRy TR IEEEAREREA(T -
RFSESEME IR R S ®E LOFA T8, ZBET - s
BRI A AR BTS2 97> See Barry Nicholas, Fault and Breach of Contract,
in GooD FAITH AND FAULT IN CONTRACT LAw 345 (Jack Beatson & Daniel Friedmann
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Risk Distribution as the Foundation of Attribution for

Compensation in Breach of Contract

Tsung-Fu Chen’

Abstract

On a claim for damages for breach of contract, the European Continental Law
adopts fault liability, while the Anglo-American Common Law sticks to strict
liability. This paper contends that risk distribution between the parties to a contract
is the real foundation of the contractual liability rather than the parties’ fault,
which is the foundation of liability in tort. In order to elaborate on this contention,
this paper first discusses some types of debts which follow the same principle of
attributability, i.e., fault liability or strict liability, between Continental Law and
Common Law. The types of debts that follow strict liability are debts of money
and debts of sales of generic goods. The types of debts that follow fault liability
are debts of service contract and debts of sales of specific goods. Among these
types of debts, the risk distribution of contract is the common basis of either strict
or fault liability in both Continental Law and Common Law.

Further, this paper explores the real function of fault in the principles of fault
liability and strict liability. In Continental Law, a debtor is liable not because of
its fault but because of its inability to be excused from its breach of contract. The
reason is that the fault of a debtor is presumed by law, which transfers the burden
of proof of no fault to the debtor, rather than the creditor who makes a claim for
damages on breach of contract. Accordingly, the concept of fault, in reality, does
not play a role as a requirement to impose contractual liability on a debtor, but is
seen to be a basis of excuse, which shall be proved by the debtor. In Common Law,
even if a strict liability is enforced, no fault is a requirement for a debtor to allege
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an excuse based on frustration. All in all, fault plays a similar role as a base of

excuses in both Continental Law and Common Law.

Keywords: continental law, common law, principle of attributability, strict
liability, fault liability, distribution of risk, presumption of fault
principle, frustration



