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PRETRA T AEE - [EREACBRRGN 85 L BUE - F8R (55 323 1528 1 1)
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6 17944 A —iFREE (Allgemeines Landrecht fiir die PreuBischen Staaten ) » #51t
PRER RGN R L > BUE RSB R HL AR TR - 2200 Ry
ER 2T HERE » X RS E TR RTINS H - 25
Schermaier, in: Historisch-kritischer Kommentar zum BGB, Bd. 2, 2007, § 326 Rn. 9.

T HAREZ#ES - 2RSEHER > §iERRE1L > H293 -
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3. A& B RAARMARSHIMAT

8 Ernst, in: MiKoBGB, Bd. 3, 8. Aufl., 2019, § 326 Rn. 45,
% Thomas Rufner (2018), Chapter 18: Sale of Goods, in COMMENTARIES ON EUROPEAN
CoNTRACT Laws 1961, 2051 (Nils Jansen & Reinhard Zimmermann eds., 2018).
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80 BN (FH) (2004) - (EikfEmssm (B ) - H150 - JTiE -
81 Busche, in: MiKoBGB, Bd. 6, 8. Aufl., 2020, § 648a Rn. 1.
82 Busche, (Fn. 81), § 648a Rn. 14.
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84 Larenz, Lehrbuch des Schuldrechts, Bd. 1, 14. Aufl., 1987, S. 347-355.

8 Canaris, Schuldrechtsmodernisierung 2002, 2002, Einfiihnrung XVI11.

8 FARGAFI (2006) - (JEITREHFEHEHE T SR EfEREB) - (Pa VR b))
1318#7 » E138-139
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bt e EEAEIT BRI » (M IERREL (AR RGASS 542 i) -
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RS FI AR R SR SR BB 2 WG - O (1999)  (FEFT
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THEEREGH > e H COe a2 B UM FFA Y 2B SR R 1 225K
REUfEk e e - THREER > WIRATL > 1Pb R H A el £ 45 58 1 e B 22 B
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1. Stoll A4t FEstix = 1

T8EIE27 Heinrich Stoll 75 1934 fEH2 4 EIRFHY T FER AT ~ BIRSE M8
#ZE% |, (Ausschus fur Personen-, Vereins- und Schuldrecht der Akademie
fur Deutsches Recht ) &k T #5 T Ege ¥ i5 , ( Die Lehre von den
Leistungsstorungen ) ZHFFesie s EEIEERAG AN REAEEB NEIT 0
fii » F IR FARFE (wirtschaftliche Unmaglichkeit ) i # #55 7] B8 14

(Unzumutbarkeit) - FEFEFRYEFFR (Opfergrenze) BiES FEEEE - BHGHTA
REAHWE] - B faf R REA EAEIA (Haftungsgrund ) (Z A& REEL R
JEIA (Befreiungsgrund ) ZAGHAEERIANE] » G AEEA R EAEIRIA - HE
HAMEFE ZAET (Nichterfillung) Ry BT IR IA - E#H AP
HAREEAT 2k BHER » BAEIT RS NEE ~ B shats
E AR - (FREUE R A KA bR S - Stoll FX RGN RENTH 7 4E

O WIRMER (%) - AifERELS - H170 -
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G AH DTSR AT R B AR AR IRIK] » B DA & S T R o R IR 5 IS
B SR FERIBITIE - BAE TN ) B T EEBNER ) ZFEME - fAAREE
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2. EAMELA®

TERBER A B IR 1979 FRFFRAAZS IR B EE e & -
B2 Huber 11 1981 2B EREA I ERE B I8 € F - LR EER
SRR IR HAERS N e B S AT - R LIE BRI R RS R
BB B8 IF fa e S %2 - 1992 S {&i%: 25 B €y ( Schuldrechtskommission )
ARG S R DA F B & S E R A R By L AIES $E G N RELE
e B Ry T AT SR BRIV LA RS A3 SR SR B AG A
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BUE » TR Fo IR 3875 38 SRR R i — UE -

2000 4 8 H B[S FvE S0 R L 1999 FFBEHE MM HE R 2 A
Wy o B R Mk ik A RS 4 ( Diskussionsentwurf eines
Schuldrechtsmodernisierungsgesetzes ) » BN EIESZ B S B3 (G EBC
FURAFERE T ANEE - AHE R B REZS 225 e BlE - BB IEREBA

% Sessler, Die Lehre von den Leistungsstérungen, 1994, S. 135.

9 fiLarenzfA 1940 AR IS EEZ B LL T e RRRARBIE ) Rl #ids - ¥ Stoll
AR HEF] - 22 H Sessler, (Fn. 90), S. 156-160.

9 Huber, Leistungsstérungen:  Empfiehlt sich die  Einfilhrung  eines
Leistungsstorungsrechts nach dem Vorbild des Einheitlichen Kaufgesetzes? Welche
Anderungen im Gesetzestext und welche praktischen Auswirkungen im Schuldrecht
wiirden sich dabei ergeben?, in: Gutachten und Vorschlage zur U berarbeitung des
Schuldrechts, Bd. 1, 1981, S. 647, 771.
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9 Canaris, (Fn. 85), S. 216.
% Canaris, (Fn. 85), S. XI.
9 Musielak, Grundkurs BGB, 10. Aufl., 2007, Rn. 396.
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9% Schulze, in: HK-BGB, 10. Aufl., 2019, § 326 Rn. 17.

9 7JEk - Ernst, (Fn. 85), § 326 Rn. 14.

%8 HEH FIRMEMEA FRAEGK - B UG HESEE - SCRHAT R Aa 1 &
FEADUE BB AR SN ST - BT #5180 - 25, Schwarze, in:
Staudinger BGB, 16. Aufl., 2020, § 326 Rn. B28 -

9 Ernst, (Fn. 85), § 326 Rn. 98.
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100 Ernst, (Fn. 85), § 326 Rn. 28.
100 FEEEEEH - PR > BiHEE22 0 H93 -
102 FRHE - HiHEEES0 - EH463 -
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103 Bk (S WERSNEES (FR) (2009) » (EH#E - EEEWIEDEAS
I BB L OEE— (1) ) > EH349-351 > pHEEIELE -
104 Schlechtriem, Internationales UN-Kaufrecht, 2. Aufl., 2002, Rn. 222.
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Modernization of the Law of Risk-assuming: A Lesson from
the Japan’s Revision of the Law of Obligation

Tzu-Chiang Chen’

Abstract

The provisions of our civil law on the existence of the obligation to perform
if the debtor does not perform at all or does not perform in accordance with the
original purpose of the contract can be divided into four parts: first, the general
provisions of risk-assuming regarding the reciprocal contract (Article 266);
second, Article 267 provides for the passing of risks when the impossibility of
performance is attributable to the creditor; third, the provisions on the passing of
risks on contract of sales and works; and fourth, the provisions on the assuming of
risks on continuous contract. The provisions of Parts 1 and 2 draw on the essence
of the German Civil Code of 1900 and Japanese Civil Code of 1896, and the third
and fourth parts are the successors of the former. If non-fault on both sides of
parties of a contract is no longer necessary for the effect of the statutory rights to
terminate, owing to the fact that the termination of contract can lead to the absolve
of the duty to perform, the general provisions of the risk-assuming are dispensable.
During the revision process of the German and Japanese law of obligation, based
on the theory that the attribution is unnecessary for the termination of contract, the
existence and abolition of the general provisions on dangerous burdens has been
thoroughly evaluated. In Taiwan, the reform of the law on breach of contract is in
full swing. If the requirement of fault on the default party is going to abolish de
lege ferenda, the general rules on the risk-assuming will be unnecessary. If we are
going to retain this kind of rule anyway, it should be applied only when that
impossibility of performance cannot be attributed to the parties.
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