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= NATE B e BBy s BhE AN NMER R E R A FIE E A
PRI - 25 HE5 8 2875 A R AR BR R A B L A IS0 A D R S it
TEIE N » B ORESE HIAN AT n AR SO 75 e P - RIUR A SO AR
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2016 £ 2 H [t Google [ Hfj#e Bl s /E ECHARER 2 S SRS - FAN
JNER 1 BRA BB Y  ATRE A G EIE - MAGT? - 2018
TR 3 A BHD B T i B YRS B e A - Y 3 H R AE Arizona Ji - Uber
F B B B EE S s 1 g - [FISE 6 AR » Waymo [ #8 Sl ST

1 Jacob D. Walpert, Carpooling Liability?: Applying Tort Law Principles to the Joint
Emergence of Self-Driving Automobiles and Transportation Network Companies, 85
FORDHAM L. Rev. 1863, 1865 (2017).

2 Chris Ziegler, A Google Self-driving Car Caused a Crash at the first time, THE VERGE
(Mar. 1, 2016), https://www.theverge.com/2016/2/29/11134344/google-self-driving-car-
crash-report.

3 Sam Levin & Julia Carrie Wong, Self-Driving Uber Kills Arizona Woman in first Fatal
Crash Involving Pedestrian, THE GUARDIAN (Mar. 19, 2018),
https://www.theguardian.com/technology/2018/mar/19/uber-self-driving-car-kills-
woman-arizona-tempe. 3% ZEFiT¥d b L AT R BUAS I AR  H B R B U T EETHASE
CHIRATE 20235 S TR 7 RG4S HI34F - Corina Vanek, Arizona Driver in Fatal
Autonomous Uber Crash in 2018 Pleads Guilty, Sentenced to Probation, ARIZONA
RepPUBLIC (July 31, 2023),
https://www.azcentral.com/story/news/local/tempe/2023/07/28/rafaela-vasquez-pleads-
guilty-in-in-fatal-uber-self-driving-crash-killed-pedestrian-elaine-
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herzberg/70488361007/. BH X KAt ke 2 £ £ 5> #1 » See generally Alexandra
DeArman, The Wild, Wild West: A Case Study of Self-Driving Vehicle Testing in Arizona,
61 ARiz. L. REV. 983, 996-1003 (2019).

4 Alison Griswold, Waymo’s Self-Driving Car Crashed because Its Human Driver fell
Asleep at the Wheel, QuArTz (Oct. 3, 2018), https://qz.com/1410928/waymos-self-
driving-car-crashed-because-its-human-driver-fell-asleep/.

5 Department of Motor Vehicles (State of California), Autonomous Vehicle Collision
Reports, https://www.dmv.ca.gov/portal/vehicle-industry-services/autonomous-
vehicles/autonomous-vehicle-collision-reports/ (last visited Oct. 10, 2023).

® SIS TRERTZ R4 T Rt X Bl S Bl e T B A MR P R R B P
FI{TEEEREZ A - Nicole Karlis, Google Engineer Triggered Self-driving Car Accident
that Went Unreported, SALON, (Oct. 16, 2018),
https://www.salon.com/2018/10/16/googles-self-driving-cars-involved-in-unreported-
crashes/.


https://www.salon.com/2018/10/16/googles-self-driving-cars-involved-in-unreported-crashes/
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SIS » A EIR EH BLE R A YR Toyota’ DURGIEFRFAE Ford®
FHIE SER B R BUDIRE Ry FERYE - I — 2P BRI A A i BN E R B B Bl
Bl o BRI SN » BEARDL I St by FLl 2 L RURE (ride-sharing ) $R L
ks - HEET R BRGNS - TTH DU RS Ry 1 (SRR
N B ERHE4% 2 5] Transportation Network Companies, TNCs®) ;2 Uber »
o 3tesE i 5 BRI E R B B A - BIRER 2016 SERKRBHAA
TESEBIVL LG EEr T BN R B T » BEARIK] 2018 47 3 FZE U B Sh U Ry 5
1k B4 12 HRRAHRIRE 2UE IR R S BRAA B ROHIEA " - HrR = - 1
JPA3E S A /2 ] LS B B e SR SRS AR - B A R R Bk
B RS L4 & E B B L IR - B R A R AR E A SR
B > R P A BB P P o B PR EADA A S0 ) - BRI AT BB R
B (HIRREE EEENTE A R et A RS E A B HY - KRS

T 20184 1 FH Y5 B 5 5 £ 34 7T B UBER & 1F £ [ B/f 2 1 Bh % Bl 4 - Angela
Monaghan, Toyota to Invest $500M in Uber for Self-driving Car Programme, THE
GUARDIAN (Aug. 28, 2018), https://www.theguardian.com/business/2018/aug/28/toyota-
to-invest-500m-in-uber-for-self-driving-car-programme.

8 2018472 H BHASHA EI 2 T T BRI - AU S R 2 B iRk
EraZE % - Frank Holland, Here’s how Ford’s autonomous vehicles will shake up ride
hailing and delivery services, CNBC (Nov. 18, 2018),
https://www.cnbc.com/2018/11/15/ford-plans-a-ride-sharing-service-with-its-self-
driving-cars-by-2021.html.

O BEFAEIRINELS A\ F]E 21522 Walpert, supra note 1, at 1870.

10" Aarian Marshall, After a deadly crash, Uber returns robocars to the road, WIRED (Dec.

20, 2018), https://www.wired.com/story/uber-returns-self-driving-after-deadly-crash/.

1 Walpert, supra note 1, at 1871-72,
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BHNEGERGSE o FEILERE T - BIA C HFERHES RS & R LAXIRE L E) » X
QR R ) ) R B A R R A T Ry B (S E ST TR T A R RIS
BRSSPI A T o S v B B A PR B i DU e At g S PR Bt N R
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BRRYS B TAERTE2€r (Society of Automotive Engineers ; N SAE) 1R
18 E Bl B B A JE R L 7 SRR R R E B RE BRE E E R S T A
J3016-202104 - 3l 738 Ry 56 2= FHASEREBEY Level 0 E582 HEI#BEHY Level
5 ZENHRT o ARBBILIE SRR E B R B AR A 5 - W HEAFE B A A
TSR L AR - ST 1] B SRR T B e B P L S KR

SAE Fl2%{fi 5 BhEE B FZ B 434Kk - Level 0 (No Driving Automation)
FRIE R AT IEATEEBEIRAE - 5 Level 1 (Driving Assistance ) “BH#AHI
WA B BB R BRI A A — RERBI R BN T 1A ~ SR K
S8 —iBhThRERE .2 - E Level 2 (Partial Driving Automation) 6Bf%4 » H
BB CRERRB) A KR R A T ) DS DGR D RE » BIan s sl 2
BB PR BRAS: - (B B A B R BB 1 E - AJEISRER T AR
PeEHE - 7 Level 3 (Conditional Driving Automation ) YBR#A » #E A H BhEE
S I H B BRI N BRI A AR B S R 1 - N EE T -

12 Uber, Shaping the Future of Transportation and  Delivery,
https://www.uber.com/us/en/autonomous/ (last visited Oct. 10, 2023).

13 SAE INTERNATIONAL, TAXONOMY AND DEFINITIONS FOR TERMS RELATED TO DRIVING
AUTOMATION SYSTEMS FOR ON-ROAD MOTOR VEHICLES 30-32 (J3016_202104, 2021).

14 1d. at 30.

15 1d. at 30.

16 1d. at 31.

17 1d. at 31.
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WRIE B BAR 5 43 SR B E i A Sl T R R DR S
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MEAERE B AT R B B O A s BB R [R] s » B A S it S rl
S RERRIERE ~ A PR AR R O 2O S O 2R T i B
K o BRSBTS B AR A [RIIRE - SRR AR S Ry AR A
Bl T2 - P S G 1B 2875 BB AR RIS S — S R g B A ~ RIS
AT B HBGEEES N T E - R R R B AR H B B R i
25 o QIR B FEAZMREREEEHN T - BAEE TR - (REEHE

18 1d. at 31.

19 1d. at 32.

20 Sy e BB EL . RN A M SRR S 2 T4 A Jack Boeglin, The Costs
of Self-Driving Cars: Reconciling Freedom and Privacy with Tort Liability in
Autonomous Vehicle Regulation, 17 YALE J.L. & TECH. 171, 198-200 (2015).

2L Jeffrey K. Gurney, Sue My Car Not Me: Product Liability and Accidents Involving
Autonomous Vehicles, 2013 U.ILL. J.L. TECH. & PoL’Yy 247, 257-58 (2013).

22 Caleb Kennedy, New Threats to Vehicle Safety: How Cybersecurity Policy Will Shape
the Future of Autonomous Vehicles, 23 MicH. TELEcoMM. & TECH. L. Rev. 343, 352-55
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AEINE ANA L - R ESEA > B e KRR R AR R
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(2017).
B T (2022) o (RHEFTRIE) o SRR > E666 0 BT -
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I BRI BRAR IR - BT ASRIEHERT - (KRG B Foig e 52
HakaT R 35E% - 2R EAMBREIRAET B3 - BIREEREmER -
IR~ FE ~ EER IR - KRS T - 13RI
APRESZE A - LEENSEBIEAETT R Bl im b v < S 55 (E8HER (enterprise
liability ) " - {HHAA A B SR N A SR i & - A HEE

% pg, ATIYAH, THE DAMAGES LOTTERY 143-50 (1997); STEPHEN D SUGARMAN, DOING
AWAY WITH PERSONAL INJURY LAW: NEw COMPENSATION MECHANISMS FOR VICTIMS,
CONSUMERS, AND BUSINESS 38-39 (1989); John C. P. Goldberg, Twentieth-Century Tort
Theory, 91 Geo. L.J. 513, 538 (2003).

27 John C. P. Goldberg, Misconduct, Misfortune, and Just Compensation: Weinstein on
Torts, 97 CoLum. L. REv. 2034, 2045-48 (1997). T3 imikf8if2yE(E#R (2010) -
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NSRBI T Ry e A G SRIEF RS E - (02N 2 S8 26 ORI B i B A
HIFE Frze 30 o AR H R R IR AR X2 & N R N S AT A 2 B RE AT
(vicarious liability ) ~ BBl A BLECE S ~ TR FH LSBT ORBS OR e
B P AN ] » RN LA 588 FH LB RET B e e a2 Rl A B A AR A B A
B SEEE  HIRAIELA P A

48
F
[=]

53

(=) ARRIERAHER 2

FRA S SR RE Pl A& 56 (TNCs) Fr 3238 [ Bl F 54U
RE - BLE T DT AR B B AR B AN A - LA E BB
SR B R A5 L A A T B R Bl R - BB — Rl JE b e
TIZ AN - FP R T H <A T DUERNS A S - L2
i H B BRI R X BB HEEAHEREE IS
BRARK » B Y fGE R s A T SO - SR S B A e
HCBBA > BT RN - ARERANEHERE AR BEREE

i) - (BEREEGRE) 0 39%1 - H245-247 -

28 Jonathan Simon, Driving Governmentality: Automobile Accidents, Insurance and the
Challenge to Social Order in the Inter-War Years, 1919 to 1941, 4 CoNN. INs. L.J. 521,
579-80 (1998).

29 Gary T. Schwartz, Auto No-Fault and First-Party Insurance: Advantages and Problems,
73 S.CAL. L. Rev. 611, 612 (2000).

30 Walpert, supra note 1, at 1890.

31 1d. at 1890-91.
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(vicarious liability ) - FEfESESE™ - [KIIL » BRELAERRTT Rl & T RS AL
BN H G I E QB E S - BB IEE® -

EEFH B B B SR B R AT T Ry L S FUIIR 5 Bl Bl e B g A
SN FIAGH SIS R R R A S FAE B RS L2 B - BRI GE—
165 53 B Tl i s e K LB S R i SR B R A AL AS R 11 A5 58 FH A [ Bt
BRI IR - ANE R B A I R B B B AR E M - PR
S B R B B B Y I AT IRERDLUR BRI A TR AR
FHBR 2R 5 o 8 PR B 1 Bl B e s o e (R B o LR (sl R < BB
[y -

—IS - A0V E B Bl e B T L B (defect) RUBE—fieAE S,
EATAOR]  Z R BER = T I R A ~ BRG T DU AR E R L2 R
REE T EAHE B AR B - (W R RE A AP AR R BRI - 20(FTE
R RES - JLIRFAR S HHER B R SRR > B2 H B BRI oR Se fi T BT T
BB AGE B EEHY - IS B SR 5EE™ - BRIz sh A
R=F ET RS H BB BRI R S il E B R SR
KIEAHRR Sk E B A FE 3R BLER O M T A AP S B SRR I L
SHEE - TERA T B R A T Ry Hh i PRI A B - IR E s —
DRHERE T Ry b — R AR MRS - 5 |2 BB Bl s SRRt
1T ABE M FE AT HE (RIS SERT LR —MARNE ) 1R I 7 HO2 75 i 22
BT A - Fo W R R BR TG BT R T R - 1SS

32 1d. at 1894.

3 1d. at 1894-95.

3 Mark A. Geistfield, A Roadmap for Autonomous Vehicles: State Tort Liability,
Automobile Insurance and Federal Safety Regulation, 105 CAL. L. Rev. 1611, 1618
(2017).

5 1d. at 1632.

5 1d. at 1634-36.

7 1d. at 1663-73.

8 Ryan Abbot, The Reasonable Computer: Disrupting the Paradigm of Tort Liability, 86
GEO. WASH. L. REv. 1, 41-43 (2018).
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17 B84 Restatement (Third) of Torts: Products Liability*O8: & 4347 H 7Y #
FHIRFATREE AL (L BE TR © MEIRIRMET T Rl B AR AN B I M i 30T - (ER 2
TEREREE PR T R R A AR A AR B AROR - CE B L B
R B AR AR T R 28 — BRI SRAT RS A (strict liability ) - JREIE%
BEHR R SE A02A BRI I e i dm R Y i U BEE Y - AP A R it B G
R TS AT - 2 BuEbeE IR IR - (BT Ry s AR B 3 E T B R
IRf - ANIEIARERAT BRAS B AT - RE B R B A AR U PR He e R - [R]Rp 2
BRI RRE A THRR CRBSR b*2 - Sk ks B R i - R
EBEEB G (reasonableness ) A HIET e ke MR (defect) BE

39" Antonio Davola, A Model for Tort Liability in a World of Driverless Cars: Establishing
a Framework for the Upcoming Technology, 54 IpAaHo L. Rev. 591, 601-02 (2018).

0 LR TR LR =2 (RASRET) FREESERRIL A 1997475 H 20 H 54 -
EIE 203 2% Professor James A, Henderson, Jr. L kzProfessor Araon D. TwerskifJ
ke ASKERER S MGEERE RS (REKEERE - B8R - BAHEER
Bl B S TR ) AR T SE T BN SRR E B FIIRA
BEE2J] - RESTATEMENT (THIRD) OF TORTS (AM. L. Inst. 1998). See generally Jane
Stapleton, The Risk Architecture of the Restatement (Third) of Torts, 44 WAKE FOREST
L. Rev. 1309, 1310 (2009); David W. Lannetti, Toward a Revised Definition of Product
under the Restatement (Third) of Torts: Products Liability, 55 Bus. LAaw. 799, 835-839
(2000); Thomas Lundmark, The Restatement of Torts (Third) and the European Product
Liability Directive, 5 J. INT’L & PRAC. 239, 251-253 (1996); Victor E. Schwartz, The
Restatement (Third) of Torts: Product Liability: A Guide to its Highlights, 34 ToRrRT &
Ins. L. J. 85, 88-90 (1998).

41 sSchwartz, supra note 40, at 86.

2 1d. at 87.
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TG BT - HREMET RS =K B BT IR
FAm L BGE AR - (HR R L T BB R o AR B e R S s J A -
DIRSat a5 - L E R =K R SR aE e
EaEA SRSt (reasonable alternative design, RAD ) » DUREE B
e THRLIHE A Es (the foreseeable risks of harm ) DU Bl T EET#HF
g2 e (not reasonably safe) 1B T » JTAGERETERIE - H
RO AL BT rb o g ) AR Al RV A R I A B RO 0 A AR A
(consumer expectations test ) & DU 2 75 1 CHRIFE A FE 10 R g7 AT E » T
TR DRSS G (risk-utility test) Ry 2% o JFSEEE —HEHRF - pESLE R
o e 325 508 2 AR IR e P B - [ (R S IR S P 2K &
BerE P — s B S B IAEIRE - RII TR ors L dbie - BNt B R S 2
BRACERE I REIRES (b - AR AR RIS A S B B R A ERR T S
R RIS R I BB IARRAGA® - BRI AN - TREERIUR SRS
(risk-utility S elcff Efs Al 2% risk-benefit) G - FEFHLUFIETRG A S 2
ARG R &R (unreasonably dangerous ) Tt EREE » R RIRZRE ST iy

3 1d. at 87.

4 David G. Owen, Design Defect Ghosts, 74 BROOK. L. REv. 927, 927 (2009).

® B SEBIRE L E AT L G - {3 SR EB R (2015) o (EEEIRGAETIA
AP RER L R F B EH) o (REMEGERE) - 358 - H8-11 -
RESTATEMENT (THIRD) OF TORTS § 2 (a). “the foreseeable risks of harm posed by the
product could have been reduced or avoided by the adoption of a reasonable alternative

46

design....and the omission of the alternative design renders the product not reasonably
safe.”

47 DRAFT RESTATEMENT § 2, comment c, at 16. {HERH{AE A4 5 % H#% - Roland F.
Banks & Margaret O’Connor, Restating the Restatement (Second), Section 402A-Design
Defect, 72 Or. L. Rev. 411, 415-20 (1993); Howard C. Klemme, Comments to the
Reporters and Selected Members of the Consultative Group, Restatement of Torts
(Third): Products Liability, 61 Tenn. L. Rev. 1173, 1173-76 (1994); Elizabeth C. Price,
Toward a Unified Theory of Products Liability: Reviving the Causative Concept of Legal
Fault, 61 Tenn L. Rev. 1277, 1326 (1994).

48 | undmark, supra note 40, at 252-53.

49 1d. at 250.
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AR JE\BE = HL T A Z ik & B2 (social benefit ) °0 o f 1] Ja g5 FH I3 -
A RFERMZH 7 BEFIETIRIZE » 2000k (1) Radtaka HRE S B R (2)
rhaRE PR IR E R A ATRENE (3) HAE L B BREGHEGFAE (4)
R EGE A B E R F RS A s B et A B S SR R B Ry Fv L (5)
raanfE FE R fa ks ey (6) EHE HRfabc ZAEE (7) rEiniss
NiZE R b s BUR R PIAT IS - BRRTU B SRR - SRR
AT SRR M I A AN A 8 L AGRE SRR R IR - A R ms i aa T B
JIE o

TR BRI BB 5347 RIS — 25 |l R B8 = R B i b i 3= S P it B
WG RFHE © MOH B B AR IR ik F i SR T R IR G I
QB IIRG B R A A S E mT UM at T (RAD) < HERS MR I
AR ELETEEFES T (manifestly unreasonable design) - RIfR] gk I IEEREE &
T o HApEIEEE] - 20Ec BAaTS T SIS BB RN | it ERRE K
BERG R RESATE A RSB AR ARG ? M DS B
PRI RL SRR TE R SR S B AT R UG T B B GeRs » B ARRES
HBEE PRI R 5t D BAR B B #2832 45 T RE 1 o A LA R AU
st o D B AR ENE 2 A R - LRSS R R A ERVE RS
fakatt - KIS R BT E G BT I ST R A H it & B AR
AR > TR RS G TR « PLAMR BRI » th ] pe Sl Y
b (characterization ) 22 fpasa 0L - A aa T i R b BAa <
JBH R B2 E FE IRy BEARERG HIFBRIEE IR A1 - e HA PR AU as (A
BB L ek ) WD - ] siia ik 7T U Ol Ry e s TR -

50 1d. at 250.

51 John W. Wade, On the Nature of Strict Tort Liability for Products, 44 Miss. L.J. 825,
837-38 (1973). See also Lundmark, supra note 40, at 251; David G. Owen, Design
Defects, 73 Mo. L. Rev. 291, 317 (2008).

52 Schwartz, supra note 40, at 89.

%3 1d. at 89.
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P st EBOIEE 7 2R — K s o BB oy LA B I 50 P B3 B 5
CIE=Savi: &yl IVEIVER| IS o) %Eiﬁﬁ% R R st A T IR B P A
1 > B Ry SEBIAH BRI 2 3k iy o E 22 o DUR RIS 1 Gt b 1 it 25
{3 fpEY B@QEJJ%EE@WU%%ZE%E@E%% °

(1) # s (manufacturing defects)

T A5 MR T 3 R I P i B 38 — R B = ™ > i
SIFENID R ER KA B » TS 7 R P i B Y 1%%?5& RS S R S
HiFgELTRE » RIMERSGE R P S E R - EARHE ST - AR
R Y Jir S TR R R P Ry L FRONERRE R DUBA% AT R it
ELHE -
MBS EATICIN S RS E R B Se 3t G S ByRE - B
LS IE (AR hRERERER I the malfunction doctrine ) » 7y fiEZE R 1l
BRE I D R OIS AR - NS EF RN (D) 1%
K] Y Bl Bl R SRR R AT R 5 [FIERE (2) {EIERERE F B BB Bk E AT

54 Davola, supra note 39, at 602-03; see also Michael I. Krauss, Freedom from Control,

Freedom from Choice: How Will Tort Law Deal with Autonomous Vehicles, 25 Geo.

MAsoN L. Rev. 20, 28 (2017); Gurney, supra note 21, at 260-64; Jessica S. Brodsky,

Autonomous Vehicle Regulation: How an Uncertain Legal Landscape May Hit the

Breaks on Self-Driving Cars, 31 BERKELEY TECH. L. J. 851, 860-61 (2016); Mark A.

Geistfeld, A Roadmap for Autonomous Vehicles: State Tort Liability, Automobile

Insurance, and Federal Safety Regulation, 105 CALF. L. Rev. 1611, 1641-46 (2017).

See RESTATEMENT (THIRD) OF TORTS 8 402A (1965); RESTATEMENT (THIRD) OF TORTS:

Props. LIAB § 2(a) (1998).

5 | undmark, supra note 40, at 248-51.

57 Rogers v. Johnson & Johnson Prod., 565 A. 2d 751, 754 (Pa. 1989) (citing MacDougall
v. Ford Motor Co., 257 A.2d 676, 680 (Pa. Super. Ct. 1969)); RESTATEMENT (THIRD) OF
TORTS: PRODS. LIAB § 2(a) cmt. A (1998) (“Strict liability...performs a function similar
to the concept of res ipas loquitur”) ; Phillip Earl Wilson Jr., Doctrinal Malfunction-
Spoliation and Product Liability Law in Pennsylvania, 69 Temp. L. REv. 899, 903-905
(1996); David G Owen, Manufacturing Defects, 53 S.C.L. Rev. 851, 873 (2002). &
HRSCCRRE [l - 559 LSRR - HifHa 45 - H6-7 -

55
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A5 (3) E BB B AR S AN B B TS - B LRk i
SRR AT -

EThRERE BRI AGE I B B Bl e - A5 53 38 Ry FR P R e R ISR
LT R 25 PN FTER A - SO0 B 2 0 F — e IR DAL T A #E R R ik 2
5 RN - b - IR BRI R AR IR S S s A I R FR e
AR RIS TR IR RN # I o 38 A AR — e it
AEEOIEE L IR - J7> 5 Bl B R RO E R /R [ o 7 A5l ) LR -

(2) #=tmme (Design Defects)

AR RPE T Rl 28— KB RR E B IR IR AT A 2 3 PO
SN S YR B R A T B F TR - A 25k Be S R B AR B DUR RS
A B A S BN ST o A R TN B SRR
QORI B B BL eI - FS H B B AR RSO AR AT A
DKL R AR 2 e A TR P - (B e S b e AR
E A B BT 5 R R BRI (55 SREH BB ARG vT6E - RIS R

58 Gurney, supra note 21, at 259-60.

59 Gurney, supra note 21, at 260. {47 2 BT AR 60 A 74 i {5 FJ 21830005 B /2
A5 B 3 AR AX EE RIS © Corcoran v. General Motor Corp., 81 F. Supp. 2d 55, 69
(D.C. 2000).

80 Gurney, supra note 21, at 260.

OL AN 5 B B TSl T PR S T RSN %+ JE T 75 R BB 2
—MAH R B L DR R AR B S Bm P IR YR IR e 2 S L G B
frz L2t #EMEAEM R - REEHERTIR B e A g & 06
HIE (B e B B S R N LA - See Heaton v. Ford Motor Co., 435 P. 2d
806 (Or. 1967); fH 1/ B2 axisa AT e REAEAHE - [KIL {2 i B ARG
ARG HE > LA - RIZFEWERIE E L f# - See, e.g., Montag v. Honda Motor
Co., Inc., 75 F.3d 1414 (10™ Cir. 1996) (citing Camacho v. Honda Motor Corp., 741
P.2d 1240, 1246-48 (Colo. 1987)), Soule v. General Motors Corp., 882 P. 2d 298 (Cal.
1994); Emily Frascaroli et al., Let’s Be Reasonable: The Consumer Expectations Test is
Simply Not Viable to Determine Design Defect for Complex Autonomous Vehicle
Technology, 2019 J. L. & MoB. 53, 57-58 (2019); Gurney, supra note 21, at 261.

62 Frascaroli et al., supra note 61, at 57-58; see also Gurney, supra note 21, at 261.
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e Ry BIATRS B B BEERATAS 2 ST - Y E BRSBTS Y e A 22 e
B T B R P P S R R HEE O R AT S B B
i KL A AT RE® -

TENSEL B IRF AN B 5 15 P P B YR A S R - SR PR AT E
B B FHBIER > SERYER = X Hei T i B B BB R S B AT (RAD)
o o BUANFNTAF AR HITR - ¥ S SRAAIE % o JHE D I 75 R aldast i 1B -
FARE I 5 A AR e TR T IR B T B AT — i B B I - Ik
RULA— i e B e DATH 52 e i B o TH oy e A el e R BB - T
ELAEHREE T B B IR » FLAAITZe 2 S SEh S B ik B o g
TERREOE - FE N R B - R L MR T E LR ]
REIC R B B HA P S BRI P R - BE SRS R SR R AGE
E Q2SN VNS PSSR EVNSE TSt T RS VNS i e B/l eS
AR Ly VR BT R P B o EE R o (KR RIS R e R SR A B B I
P B By B IRy - Ry e B e B T R E T e B A L AT
HETT 52 BEAHRR B B BT R R -

83 Gurney, supra note 21, at 261-62.

64 Frascaroli et al., supra note 61, at 58-59; see also Araon D. Twerski & James A.
Henderson Jr., Manufacturer Liability for Defective Product Designs: The Triumph of
Risk Utility, 74 BrRook. L. Rev. 1061, 1065 (2009).

85 See Edwards v. Ford Motor Co., 683 Fed. App’x 610 (9™ Cir. 2017); ¥E{IZIEW K
WA IR 2 R e a T IR E T B IR - See also Branham v. Ford Motor
Co., 701 S.E. 2d 5, 13-14 (S. C. 2010). Frascaroli et al., supra note 61, at 61-63.

% Ppryitt v. Gen. Motors Corp., 86 Cal. Rptr. 2d 4 (Cal. Ct. App. 1999); see generally Owen,
supra note 51, at 305-306.

57 See Soule v. General Motors Corp., 882 P.2d 298, 310 (Cal. 1994); Owen, supra note
51, at 349-50.

% Gary E. Marchant & Rachel A. Lindor, The Coming Collision Between Autonomous
Vehicles and the Liability System, 52 SANTA CLARA L. REv. 1321, 1334 (2012).
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FA R B E IR T SCER RS SR IR Crisk-utility ) R - 416 ke B8
BB - EANATE T 2 H RS A G R T A B AR
FRIIAT o BIANIE AR B B RE R PG T B LR RREES (sensor) - B[IGE
{50 7% iy 5K T 2 S BRE B IR D - S IR S BRI B B AR 4R A
e (R T e AP REPRH B B S R - 11 B HH R 2 L AR s R T DA H BT Bk HE

B HEGEIED M e EARETHUC (BRI RAD ) A R %G THRUIE
FEIAT Ry By el s A AR HAR B R X DU SRR i e - P 2R e 1
BEAFRA S RIRE T THE B e SRR i oK AR T 5 2 B AR AR 1 5 DR
72 o QI R SEHE PRI - LA B B A S S S R T A
R\ FH RIS 1) IR ARE T HRUHERR » i & B (G RAD (L33 - IMENE
fe R R R 0 EURERE IR PR R 2 B FA AT R AR N i
TR oRssas - REIRFRE A D AN R S 5 > A Rk R R s 5 ~ R
FHEEETNT ~ AT MR FA A S DU B S S S T T e 2 2
5 o HRREBEIF S TR REA SRR A DU R R IR ™ - BEAM AR UG T2
AL IMERE A T B EGE B R HR PR e S A E SR AT

(feasibility ) ™ » FEAE R Ry HE LI ZA R 3G THEOHE BRI

SRR AT B B SR A R e T A o T B 0 B £ AT 2

AN P AE PELBRE Pl 288 e - {EL AT R HYUB\ s 80P S » G FLA e o - »

=

09 IR by RS B K (“risk-benefit” or “benefit-risk”™) i FySE B A FHSUIE
Hlr < =2 ELR > see generally Owen, supra note 51, at 307-309.

0 Krauss, supra note 54, at 30-31.

L RS ST > BIBLEESE A United States v. Carroll Towing Co., 159 F.2d
169, 173 (2d Cir. 1947)—Zrh » FrgHHES A=A R - Owen, supra note 51, at 313-
15.

2 Gurney, supra note 21, at 263-64.

3 1d. at 265-66.

"4 Y FH By state-of the Art defense”, see generally Gary C. Robb, A Practical Approach to
Use of State of the Art Evidence in Strict Products Liability Cases, 77 NW. U. L. Rev.
1, 22-25 (1982); Gurney, supra note 21, at 269; Owen, supra note 51, at 331.
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ST BEACIRE E  En] » WERERRG R IR m] S R ARG AR A
SUPREI S S35 o L o5 B AN A B SR IR

(3) #7712 (failuretowarn)

BRNER AN R B3 BT Fotdi 5 = R MmN 1 B e IR I B
REFIERAE - TERESE I rTREME R E R LR85 B IEHERE A 750
70 o QILEFIF F BB e - B SEREGE HI# E B R BT RERT Ak A fah DL
B ARl IR ] E RS Bl - FH H B BLOE IR s TER L BRI
i > BB L e ST R AESE RN S TR mefey S R AT A SRR
TTEERE R S N E TR B B BRI rTRE TR ke - S04 2 8k
BUEEEGE O IR - AN RE—ERE RN - BERESTIERERRAE - AfRHE S 1%
H IEHERE IR R BN i SR -

{EUR\BEAR FE TR0 VIR B B e B B R e e e SR P 2K
JEBE R 15 T BEE P I E R R R IR AT S S B TR, - o ELTT 2 e -
HPrS & BT R SR AR S B AR SE IR A 3 B - R R E R A
/I_El78 °

2. B AR AL E B & A 8 & By

H Bl BB 7E Bz A iR BT sElwaT - HEE R E A2 B AR
A MR TR Bl Bk e e X i P AR B - ik B — S I AL

5 Sunghyo Kim, Crashed Software: Assessing Product Liability for Software Defects in
Automated Vehicles, 16 DUKE L. & TecH. Rev. 300, 313-15 (2018); Jacob B. Jensen,
Self-Driving but Not Self-Regulation: The Development of a Legal Framework to
Promote the Safety of Autonomous Vehicles, 57 WASHBURN L. J. 579, 603-604 (2018);
Andrew P. Garza, Look Ma, No Hands: Wrinkles and Wrecks in the Age of Autonomous
Vehicles, 46 NEw ENG. L. Rev. 581, 602-604 (2012).

6 RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB § 2(c) (1998).

" Gurney, supra note 21, at 264-65.

8 1d. at 268-89.
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NP e s i (- (PN e IS E S UL T e S
o AT ey B A e K Ry S T L P B O A LR o A0
TR RO B ) BB B B (L a2 2R B B Ry B BRI R I
73TMAX i~ 2018 £ 10 H 29 H (Hilfi 610 Pt Dk 2019 43 H 10 H
(AEREEREMZE 302 PR ) 2 RZZEERHOE R IL 346 AN e s Hill - &
REZ ISR AT TR A » St — 20 R B B B M R B G AR B R I R ™
( Maneuvering Characteristics Augmentation System, MCAS ; LT ff 1§
MCAS) &G HHR » B4 HRN A HERE TR S35 - MCAS
I BRI b T etk - s FHPG TR (angle of attack ) ioAT 254K »
[RI A I e T RE A S 8T T DARRE MEXa® - (HHRERN 2 X
ZEFERICR AR NI R S R ) » BRI T B - HR R

9 Generally see W. Bradley Wendel, Technology Solutions to Human Error and How
They Can Kill You: Understanding the Boeing 737 Max Product Liability Litigation, 84
J. AR L. & Cowm. 379, 391-96 (2019).

80 Jeffrey R. Zohn, When Robots Attack: How Should the Law Handle Self-Driving Cars
that Cause Damages, 2015 U. ILL. J. L. TECH. & PoL’y 461, 481 (2015); Adam
Rosenberg, Strict Liability: Imaging a Legal Framework for Autonomous Vehicles, 20
TUL. J. TECH. & INTELL. PROP. 205, 218-22(2017). [t4MIEIES [ Fiiitkss A E{FE
FHFS B B B B i HRE 1235 - Madeline Roe, Who's Driving That Car: An Analysis of
Regulatory and Potential Liability Frameworks for Driverless Cars, 60 B. C. L. Rev.
317, 334-40 (2019).

BUorh g REBIE - TR (2022) o (737 MAXZEEEHE) o

https://case.ntu.edu.tw/blog/?p=39679 (&% H : 10/01/2023) - ¥f4 (Angle of

Attack, AoA ) {RIEIRBETRIT T 1A BEAR Bl RIBY RS » — RIS BUEBK - 71

JItEREZ R - A7 HARRRE - BE R R R R R - Rt EE A

[RILLENERG T E B E AT T ER g (RIMCAS) -

David Shepardson, Boeing 737 MAX Relatives May Pursue Pre-Impact Victim

Compensation Claims. REUTERS (May 31, 2023),

https://www.reuters.com/legal/boeing-737-max-relatives-may-pursue-pre-impact-

victim-compensation-claims-2023-05-31/.

BOEING, 737 Max Software Update, https://www.boeing.com/commercial/737max/737-

max-software-updates.page (last visited Dec. 30, 2018).

8 YRR R BB E FEMCAS R AR - (R BB B BRI 2% » 32
{55 S+ - Dominic Gates, Final Report on Boeing 737 MAX crash Spark Dispute

82

83
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A RIS B B IR TRA T B 49 R B RS P - 06401 5 Bl e B i A B st A B
SEERE Bl AT ATT R P RE SRR DU » TR G2 S eI i P 722
EAERFIRRET » ZNFHE L bg B Sl ) B ) ] R R -
SURE AL (R > 209 e asea H ISR - iz eeasta L H SR L R AR
MCAS SRt » BLARMET T o 28 B AR SR 2 B SRR SR B B
IR > BEANIRE IRIRE SR asE T i ek T i DU P el 4 S BRSO 1 1 R
FLRE® o [RIPLAT K MCAS St - BIMAERT 3 B RSSO IR 1 R 2 et
e FURT SRS - Tk B F IR - 2 A h iR st e
RSt > BIFERY MCAS Rt R M n SR AEGET (RAD) LUl Z2HEH
O R o (E B R BEMERREAERY - RECRERE T H IR S+ AR B MEER
S A A TR LIRS - TRAT BAIRRERNRF AR A - R RN AT H Bl
AEHIAS B Ty T AR B G o B DU e 22 M SR A% - S BaRETEIME
2t B AR By DAITHBTHERT < A R N E R AF - WA FTRETH b i
LRI B A FTRENE® - BGZRMARRIER R Rt F TR K A\ 75
Al - BRI TR IS VRS R S AN R TR U i B R i o - B
SREER = XA R Se g R st RO 2 S A ] TR R i SR T A HoAth
BRLEWHEEGETOGIARE - BRESXEREEA - MRS RE o &
LI o (BAE L B REHR EE P AN EIRE T - RIS 3 S ke ABRIS5 7
A CEH IR A AT 2 2 SR (B AN AR AR AT AR - HE)

Over Pilot Error, THE SEATTLE TIMES (Jan. 6, 2023),
https://www.seattletimes.com/business/boeing-aerospace/final-report-on-boeing-737-
max-crash-disputed-agencies-note-pilot-error-as-a-factor/; also see Wendel, supra note
79, at 388-90.

85 Wendel, supra note 79, at 442-43.

8 |d. at 393-95.

8 1d. at 395.

8 1d. at 407.

8 d. at 410.

O RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB § 2 cmts. (1998).

©
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FIR L EFRTIG - MCAS SEHEFT ke FHRBEIER - Hr s R (e 5 -
BE N AL B R R MR R AR RERR R R R R IRy m] e A b ( H
BRSO AN E R SR A ) > JCHSHORAE T Q0B ET BB T BT A
WAt B AR RRPHRE RN » HrRit & Sl A AT ET A B/ [N - BER
FERTRAE T - AT B Bl AT RS A R B B SR DR E SET TRAPH T
FEZF B - SEMERE R -

OB R T AURE H EEE BUEORITEAEA - A ER R A
Ry BRAMEBRIG s s A AT TR R B IHERLRRE A - i — TSR 5
ArlRER A fake - BT AT ] REIXEL H BIRfi AR T K 55— SE R
LTI B A T R REAR™ - A H AL S TR AUBAT - BRI A A
BITHAL 7 RS E N EE R R BGE I ERy - AR/t A E IR
R SEREAE TS B A - R st T IR LU R 155 A B TH R B AR X
SOIRRE N ATREE AT Rl E (E kil A I H A S B R UG T B B - 5
ZANFIAEAY E B R BIRATEEA - AT 2 AN ] JE\a - el fE BE B A RE B IRF S
A ARy IEHERRAF B 5 S B A R BRI S B R e DU R B Bt
ANZATRs » INE ks B B BB EHE ke ik 2 s 59— -

91 Wendel, supra note 79, at 411.

92 RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB § 2(c) (1998).
93 Wendel, supra note 79, at 418.

% 1d. at 419.

% |d. at 442.
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3. A A AN B & BB g R

LA AR - R XA 27 (£ (tangible form)
5 AL SEBNERE WA IR TR (product) 7 o {HEFHE
HARIRELET#EY) (physical object) #HEERA AR NPRE » XaGL E IS8
KAz fE (mass-produced ) K » RITERE T 8 Ry HoA75 )88 R il 52 it 25
RURE » AE Y B B B - MR ELE RAAIFE e A £ H AR A
REFNMES TE NG - DU FTRERI KR ERETAAE - TR i BERE -
MRS EE AL - B3O8l A Em PR ARG > )2
HEFH e it B AT AR AR5 © B LR O DU E AR R ] - FRA R P B
SRR TERE T A Sl TR 2 e S A O B8 R U1 52 i AR

% BB A B AR R R - L R T P A oSSR B TG S S i T
X RIEAELLA S Reifam o [EAHBATR ASRES - see generally Dietmar Hibner &
Lucie White, Crash Algorithms for Autonomous Cars: How the Trolley Problem Can
Move Us Beyond Harm Minimisation, 21 ETHIC THEORY MORAL PRAC. 685, 687-97
(2018).

9 Winter v. G.P. Putnam’s Sons, 938 F.2d 1033, 1036 (9™ Cir. 1991). AZ#l4 K K
W BB AR E S - (E KRR BOL R A s - MR HE R R AP ER
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European Parliament’s Legislative Own-initiative Report (Rapporteur: Mady
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Risk Allocation in Autonomous Vehicles and Protection of
Automobile Accident Victims: Challenges and Reform in
Product Liability and Automobile Liability Insurance

Hsin-Chun Wang"

Abstract

With the complex technology and unforeseeable risks arising from
autonomous vehicles, reforms and proposals for the current legal regimes
concerning torts and insurance mechanisms have been developed in several
jurisdictions. This has raised serious debates and challenges if we apply the
liability based on product-defects for road victims. While we analyze the current
developments of product liability in the U.S., European Union and Japan, the
burden of proving the existence of product-defect will be extremely difficult and
cost-prohibitive due to the expert testimony issues concerning the complexity of
the technology. Furthermore, the state-of-the-art defense in design defect and
warning defect claims will be the major challenge for the plaintiffs. Although the
technological advances of autonomous vehicles may reduce the possibility of road
accident, current technological and scientific limits may potentially increase the
unforeseeable and unavoidable risks.

Taking account with the current liability insurance regime for the road
victims, it is suggested that the traditional drivers and auto holders should also be
considered and have the same level of protection as other road victims in the
autonomous vehicles. The financial burden of insurance premiums should be
partially allocated to the autonomous vehicle manufacturers. It is argued that the
strict liability may hinder the technological development in autonomous vehicles.
Balancing the risks and the viability of protection of road victims, this work
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suggests that the current automobile liability insurance regime combining the risk

differentiation of autonomous vehicles will provide the basic compensation for the

victims of accidents involving autonomous vehicles.

Keywords: Autonomous Vehicle, Torts, Liability Insurance, Product
Liability, Strict Liability, the-state-of-the-art defense



