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THOUGHT 133, 133-40 (David Kennedy & William W. Fisher III eds., 2006).

38 William W. Fisher III, Oliver Wendell Holmes, in THE CANON OF AMERICAN LEGAL
THOUGHT 19, 21, 25 (David Kennedy & William W. Fisher III eds., 2006).
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Bad (Wo-)man Theory of
Traditional Chinese Law:

From the Vantage Points of Adultery and
Abduction Cases in Tan-Hsin Archives

Yun-Ru Chen*

Abstract

Did imperial China lack (real) law? How do we understand the
phenomenon that magistrates in the local governments rarely followed
the Qing Code when adjudicating cases? Did law and order exist in Qing
Taiwan, and if so, in what way? Taking cases of adultery and abduction
in the Tan-Hsin Archive as vantage points, this article tries to respond to
these questions from the perspective of “bad (wo-)men”, a concept
proposed by American legal realist Oliver Wendell Holmes to refer to
actors who care about only their self-interest and nothing else when
facing the legal system.

This article finds that two existing understandings, while opposing
each other, fail to capture the predictable ways in which law operates.
On the one hand, the article finds the analogy of ‘“delegation”
misleading. Drawing an analogy between the emperor and magistrates, it
overlooks the fact that magistrates, as part of the bureaucracy, were
rarely officially and openly authorized to temper justice with mercy. On
the other hand, this articles also finds unsatisfactory the understanding
that regards nonconformity with the Qing Code as disorder. Overall, this
article argues that magistrates exercised discretion on whether to follow
the laws or not, in the grey zone between legality and illegality.

* Associate Professor, College of Law, National Taiwan University.
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Nevertheless, there existed hidden rules commonly understood by
ordinary people and magistrates who jointly constituted and participated
in this ambiguous yet, to some extent predictable, legal order.

KEYWORDS: law in Qing Taiwan, traditional Chinese law, bad (wo-)man
theory, Tan-Hsin Archives, action, predictive theory,
litigations, legal realism, hidden rules, legal order.




